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The Applicant, a citizen and current resident ofMexico, has applied for an immigrant visa. The Applicant 
has been found inadmissible for unlawful presence and seeks a waiver of that 
inadmissibility. Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ l 182(a)(9)(B)(v). The Applicant has also been found inadmissible for alien smuggling and seeks a 
waiver of that inadmissibility. Section 212(d)(l l) of the Act, 8 U.S.C. § l 182(d)(l l). 

The Director of the Nebraska Service Center denied the application as a matter of discretion, 
concluding that even if an unlawful presence waiver were granted, the Applicant would remain 
inadmissible for alien smuggling. 1 We dismissed a subsequent appeal and then denied a motion to 
reopen and reconsider our decision. 

On this second combined motion to reopen and reconsider, the Applicant again submits a copy of the 
Judgment and Order related to his 1983 conviction, re-asserts that he did not engage in alien smuggling 
but rather only transporting undocumented immigrants, and contends that we incorrectly applied the 
law or policy in our decision. 

Upon review, we will deny the motions. 

A motion to reopen must state the new facts to be provided in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to 
reconsider must establish that our decision was based on an incorrect application of law or policy and 
that the decision was incorrect based on the evidence in the record of proceedings at the time of the 
decision. 8 C.F.R. § 103.5(a)(3). 

As we determined in dismissing the Applicant's appeal of the Director's decision and reiterated in 
denying his previous motion, the Applicant was convicted in 1981 under 8 U.S.C. § 1324(a)(2) of 
transporting aliens and in 1983 under 8 U.S.C. § 1324(a)(l) and (2), 18 U.S.C. § 371, and 18 U.S.C. 
§2(a) of transporting aliens, conspiracy to transport aliens, and aiding and abetting transporting aliens. 

1 The Applicant is not eligible for a waiver for alien smuggling because he has not established that he only smuggled his 
spouse, parent, son, or daughter into the United States in violation of law. 
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We acknowledged that the Applicant cited several cases in asserting that transporting undocumented 
individuals within the United States does not constitute alien smuggling under section 212(a)(6)(E) of 
the Act. However, we concluded that the Summary Report of Investigation for his 1983 conviction 
reflects that the Applicant aided and abetted in smuggling aliens from Mexico, not only transporting 
them within in the United States. Therefore, we found the Applicant inadmissible under section 
212(a)(6)(E) of the Act. 

Further, a finding of inadmissibility under section 212(a)(6)(E) of the Act does not require a conviction 
and a determination of the Applicant's inadmissibility is not limited to a consideration of the 
information provided by his record of conviction. Matter of Martinez-Serrano, 25 I&N Dec. 151 (BIA 
2009). Therefore, irrespective of the Applicant's actual conviction, his actions as demonstrated by the 
record render him inadmissible as a foreign national who knowingly encouraged, induced, assisted, 
abetted, or aided any other foreign national to enter or to try to enter the United States in violation of 
law. 

An applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 291 of the 
Act, 8 U.S.C. § 1361. Here, the Applicant has not met that burden as he has not submitted new 
evidence on motion nor does he demonstrate that our previous decision was based on an incorrect 
application of law or USC IS policy. Therefore, the submission does not meet the requirements of a 
motion to reopen or a motion to reconsider. The application will therefore remain denied. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 
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