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The Applicant, a citizen and current resident of Mexico, has applied for an immigrant visa. A foreign 
national seeking to be admitted to the United States as an immigrant must be admissible or receive a 
waiver of inadmissibility. The Applicant has been found inadmissible for unlawful presence and seeks a 
waiver of that inadmissibility. Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 
U.S.C. § ll 82(a)(9)(B)(v). U.S. Citizenship and Immigration Services (USCIS) may grant this 
discretionary waiver if refusal of admission would result in extreme hardship to a qualifying relative or 
qualifying relatives. The Applicant has also been found inadmissible under section 212(a)(9)(C)(i)(I) of 
the Act, 8 U.S.C. § 1182(a)(9)(C)(i)(I), for entering the United States without being admitted after 
having been unlawfully present in the United States for an aggregate period of more than one year. 

The Acting Director of the Nebraska Service Center denied the application, concluding that the 
Applicant did not establish that he had been interviewed by a U.S. consular officer to determine visa 
eligibility. We summarily dismissed the Applicant's subsequent appeal. 

On a combined motion to reopen and reconsider, the Applicant submits evidence of his consular 
interview, asserts that his U.S. citizen spouse will experience extreme hardship if he is forced to reside 
in Mexico, and maintains that he deserves a favorable exercise of discretion. 1 

Upon review, we will deny the motions. 

I. LAW 

A motion to reopen is based on documentary evidence of new facts, and a motion to reconsider is 
based on an incorrect application of law or policy. The requirements of a motion to reopen are located 
at 8 C.F.R. § 103. 5(a)(2), and the requirements of a motion to reconsider are located at 8 C.F .R. 
§ 103.5(a)(3). We may grant a motion that satisfies these requirements and demonstrates eligibility 
for the requested immigration benefit. 

1 The Director's decision is dated April 4, 2018; the Applicant was interviewed by a U.S. consular officer on May 7, 2018. 
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A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i)(II) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or is present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. There is 
a discretionary waiver of this inadmissibility if refusal of admission would result in extreme hardship 
to the United States citizen or lawful permanent resident spouse or parent of the foreign national. 
Section 212(a)(9)(B)(v) of the Act. 

Section 212(a)(9)(C)(i)(I) of the Act provides that a foreign national who "has been unlawfully present 
in the United States for an aggregate period of more than one year ... and who enters or attempts to 
reenter the United States without being admitted is inadmissible." Section 212(a)(9)(C)(ii) of the Act 
provides an exception for any foreign national seeking admission more than 10 years after the date of 
the foreign national's last departure from the United States if, prior to the foreign national's 
reembarkation at a place outside the United States or attempt to be readmitted from a foreign 
contiguous territory, the Secretary of Homeland Security has consented to the foreign national's 
reapplying for admission. 

II. ANALYSIS 

The issue presented on motion is whether the Applicant is eligible to apply for a waiver. The record 
reflects that a consular officer of the U.S. Department of State determined that the Applicant was 
inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the Act for having accrued 
unlawful presence of more than one year and seeking admission within 10 years of his last departure 
from the United States. The consular officer also found the Applicant inadmissible under section 
212(a)(9)(C)(i)(I) of the Act for entering the United States without being admitted after having accrued 
more than one year of unlawful presence in the United States. 

The Applicant does not contest his inadmissibility for unlawful presence. The record reflects that the 
Applicant entered the United States in 1996 without inspection and remained until 2002 when he 
departed to Mexico. He thus accrued unlawful presence from April 1, 1997, the effective date of the 
unlawful presence provisions under the Act, until his 2002 departure. The Applicant again entered 
the United States in 2003 without being admitted and remained until May 2018. The record therefore 
establishes that the Applicant is inadmissible under section 212(a)(9)(C)(i)(I) of the Act for reentering 
the United States without being admitted after his previous immigration violation-accrual of 
unlawful presence of more than one year. 

An individual who is inadmissible under section 212(a)(9)(C)(i) of the Act may not request consent to 
reapply for admission unless the individual has been outside the United States for more than 10 years 
since the date of the individual's last departure from the United States. 2 Matter of Torres-Garcia, 23 
I&N Dec. 866 (BIA 2006)(finding that a waiver request submitted less than 10 years from the foreign 
national's last departure from the United States "simply cannot be granted"). Thus, to avoid 
inadmissibility under section 212(a)(9)(C)(i) of the Act, it must be the case that the Applicant's last 

2 Foreign nationals inadmissible under section 212(a)(9)(C)(i) of the Act may file Form I-212, Application for Permission 
to Reapply for Admission, after the 10-year period has elapsed. 
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departure was at least 10 years ago, the Applicant has remained outside the United States for at least 
10 years and submitted his application prior to his reembarkation at a place outside of the United 
States, and USCIS has consented to the Applicant's reapplying for admission. The Applicant is not 
eligible for the exception under section 212(a)(9)(C)(ii) of the Act at this time because, according to the 
record, his most recent departure occurred in May 2018, less than 10 years ago. Accordingly, we will 
not review whether the Applicant is eligible for a waiver of his inadmissibility for unlawful presence 
under section 212(a)(9)(B)(i)(II) of the Act, as he remains inadmissible under section 
212(a)(9)(C)(i)(I) of the Act and cannot apply for the exception for 10 years. 

The burden of proving eligibility for entry or admission to the United States rests solely with the 
Applicant. Section 291 of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. The 
waiver application remains denied. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 
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