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The Applicant, a citizen of Mexico currently residing there, has applied for an immigrant visa. 
A foreign national seeking to be admitted to the United States as an immigrant must be "admissible" 
or receive a waiver of inadmissibility. The Applicant has been found inadmissible for unlawful 
presence of one year or more and seeks a waiver of that inadmissibility. Immigration and Nationality 
Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § l 182(a)(9)(B)(v). U.S. Citizenship and Immigration 
Services (USCIS) may grant this discretionary waiver if refusal of admission would result in extreme 
hardship to a qualifying relative or qualifying relatives. The Applicant has also been found 
inadmissible under section 212(a)(9)(C)(i) of the Act for entering the United States without being 
admitted after having accrued more than one year of unlawful presence. 

The Director of the Nebraska Service Center denied the application as a matter of discretion, 
concluding that because the Applicant is inadmissible to the United States under section 
212(a)(9)(C)(i) of the Act, he is ineligible to reapply for admission to the United States until he has 
remained outside of the United States for at least 10 years. 

On appeal, the Applicant asserts that he is not inadmissible under section 212(a)(9)(C)(i), and requests 
that his application for a waiver of unlawful presence is granted so that he may be issued an immigrant 
visa. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal because the Applicant has not met 
this burden. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present in the United States after the expiration of the period of 
authorized stay or if present in the United States without being admitted or paroled. Section 
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212(a)(9)(B)(ii) of the Act. This inadmissibility may be waived as a matter of discretion ifrefusal of 
admission would result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or 
parent. Section 212(a)(9)(B)(v) of the Act. 

Pursuant to section 212(a)(9)(C)(i)(I) of the Act, a foreign national who has been unlawfully present 
in the United States for an aggregate period of more than one year, and who enters or attempts to 
reenter the United States without being admitted is inadmissible. Section 212(a)(9)(C)(ii) of the Act 
provides an exception for a foreign national seeking admission more than 10 years after the date of his 
or her last departure from the United States if, prior to the foreign national's reembarkation at a place 
outside the United States or attempt to be readmitted from a foreign contiguous territory, the Secretary 
of Homeland Security has consented to the foreign national's reapplying for admission. 

11. ANALYSIS 

The issues presented on appeal are whether the Applicant is inadmissible under section 212(a)(9)(C)(i) 
of the Act and whether he merits a discretionary waiver of prior unlawful presence at this time. The 
Applicant does not contest his inadmissibility for unlawful presence, but claims that he is not 
inadmissible under section 212(a)(9)(C)(i)) of the Act. We find, however, that the evidence is 
insufficient to support his claim. 

A Inadmissibility under Section 212(a)(9)(C)(i) of the Act 

The record reflects that the Applicant testified before a consular officer that he entered the United 
States in 1993 and departed in December 1998, after accruing more than one year of unlawful 
presence. He further claimed that he returned to the United States without being admitted in February 
1999, and did not leave until June 2017, when he traveled to Mexico to apply for the immigrant visa. 
After the Applicant was determined to be inadmissible under section 212(a)(9)(C)(i)(I) of the Act, he 
filed the instant Form 1-601 seeking a waiver of inadmissibility. On the Form 1-601, he represented 
that he was unlawfully present in the United States after entering without inspection from 1993 through 
December 1999, and from March 2000 until June 2017. These representations and the Applicant's 
prior testimony indicate that he entered the United States without being admitted in 1999 or 2000 after 
being unlawfully present in the United States for over one year following his 1993 entry, 1 and that he 
is therefore inadmissible under section 212(a)(9)(C)(i)(I) of the Act. 

The Applicant asserts, however, that he "was not of sound mind" when he testified before the consular 
officer and when he filed the waiver application, because at that time he was distraught by his 
grandfather's terminal illness and prolonged separation from his spouse. He argues that his responses 
during the consular interview and on the Form 1-601 were therefore neither knowing nor accurate. 
In support, the Applicant submits a letter from a health care professional, indicating that in June 2017 
he presented himself at a medical facility in Mexico for a consultation due to sadness, emotional 

1 The accrual of unlawful presence for purpose of inadmissibility determinations under section or 212(a)(9)(C)(i) of the 
Act begins no earlier than the effective date of the amendment enacting this section, April 1, 1997. The Applicant accrued 
over one year ofunlawful presence in the United States after April 1, 1997, regardless of whether he departed in December 
1998 or 1999. 
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confusion, constant emotional discomfort, crying, and insomnia. The letter does not explain, however, 
if or how these symptoms may have affected the Applicant's testimony concerning the specific time 
periods he was in the United States or the number of times he entered the United States prior to his 
most recent departure in 2017. Moreover, although the Applicant claims that his prior testimony was 
incorrect, he does not provide any additional information or evidence to clarify it. Thus, while we 
acknowledge the Applicant's statements on appeal, they are insufficient to overcome the determination 
that his admission to the United States is currently barred under section 212(a)(9)(C)(i)(I) of the Act. 
Furthermore, because the Applicant is residing and applying for an immigrant visa abroad, the U.S. 
Department of States makes a final determination concerning his admissibility and eligibility for such 
visa. 

B. The Applicant May Not Seek Permission to Reapply for Admission at This Time 

A foreign national who is inadmissible under section 212(a)(9)(C)(i) of the Act must apply for consent 
to reapply for admission, but is eligible to do so only after he or she has remained outside the United 
States for more than 10 years after the date of the last departure from the United States. Matter of 
Torres-Garcia, 23 I&N Dec. 866 (BIA 2006). Thus, to overcome this ground of inadmissibility, the 
Applicant must show that he departed from the United States more than 10 years ago, has remained 
outside of the United States since that time, and USCIS has consented to his reapplying for admission. 
However, as discussed, the record shows that the Applicant returned to Mexico in 2017. Because he 
has not remained outside of the United States for 10 years or more, he is currently statutorily ineligible 
to seek permission to reapply for admission. Accordingly, as the Applicant is ineligible for relief at 
this time, no purpose would be served in adjudicating his unlawful presence waiver application under 
section 212(a)(9)(B)(v) of the Act. 

III. CONCLUSION 

The Applicant is currently statutorily ineligible to seek permission to reapply for admission to the 
United States. We therefore dismiss his appeal of the denial of the unlawful presence waiver as a 
matter of discretion, as its approval would not result in the Applicant's admissibility to the United 
States. 

ORDER: The appeal is dismissed. 
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