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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver of 
inadmissibility under section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(a)(9)(B)(v). 

The Director of the Lawrence, Massachusetts Field Office denied the application, concluding that the 
Applicant did not establish that his qualifying relative would experience extreme hardship if the waiver 
is denied, or that a favorable exercise of discretion was warranted in his case. We dismissed a 
subsequent appeal on similar grounds, finding the evidence insufficient to show that the claimed 
emotional and financial hardships to the Applicant's spouse would rise to the level of extreme if the 
Applicant is denied admission. The Applicant then filed a motion to reconsider, asserting that his 
inadmissibility period had expired through passage of time. We denied the motion explaining that the 
Applicant continued to be inadmissible to the United States because he had not remained abroad for 
the requisite 10-year period. 

The matter is now before us on a motion to reopen. The Applicant submits new evidence and reasserts 
that he is no longer inadmissible to the United States for unlawful presence or, in the alternative that 
the waiver denial will cause extreme hardship to his spouse, the only qualifying relative. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361. Upon review, we will dismiss the motion to reopen because 
the Applicant has not met this burden. 

I. LAW 

A motion to reopen must state new facts and be supported by documentary evidence. 8 C.F.R. 
§ 103.5(a)(2). We may grant a motion that satisfies regulatory requirements and demonstrates 
eligibility for the requested immigration benefit. 



II. ANALYSIS 

The issues on motion are whether the Applicant has overcome our determination of inadmissibility for 
unlawful presence or, alternatively, whether he has shown that his spouse will experience extreme 
hardship if the waiver is denied. We incorporate our prior decision here by reference, and will discuss 
facts and claims from that decision only to the extent necessary to address the Applicant's arguments 
on motion. We have reviewed the new evidence and find it insufficient to establish that the Applicant 
is admissible, or that the waiver denial will result in extreme hardship to his spouse. 

The Applicant has been found inadmissible under section 212(a)(9)(B)(i)(II) of the Act for a period of 
10 years, based on his unlawful presence in the United States from 1997 until his departure in 2000. 
We previously explained that although more than 10 years have now elapsed from the departure, the 
Applicant is still inadmissible to the United States because he has not remained abroad for the whole 
10-year inadmissibility period. On motion, the Applicant renews his claim that there is no requirement 
of foreign residence under section 212(a)(9)(B)(i) of the Act, and that the period of inadmissibility 
continued to run while he resided in the United States. In support, he submits an unpublished decision 
of the Board of Immigration Appeals interpreting, in part, inadmissibility under section 
212(a)(9)(A)(ii) of the Act, and finding no indication in that section that the IO-year period of 
inadmissibility between the time of removal and the time of seeking admission must be spent outside 
of the United States. That decision, however, is unpublished and has no binding precedential authority 
in these proceedings. Furthermore, we do not find it persuasive, as it does not address the period of 
inadmissibility for unlawful presence under section 212(a)(9)(B)(i) of the Act in the context of waiver 
proceedings. Consequently, it does not overcome our previous determination that the Applicant is 
currently inadmissible to the United States and requires a waiver of inadmissibility in order to adjust 
status to that of a lawful permanent resident. 

The Applicant further claims that there are new facts in his case that warrant reopening of the matter 
and re-evaluation of his spouse's hardship. He explains that his spouse now relies on his help with 
their three-year-old daughter, who has speech problems and has been meeting with speech and 
developmental specialists for the past year. The Applicant states that his income and health insurance 
currently allow his spouse to work at home and take care of the child; however, if he must return to 
Guatemala, his spouse will no longer be able to support herself and will be forced to move in with her 
mother in New York. This, in tum, will be disruptive for the child, who requires consistent routine to 
continue her speech and developmental progress. Conversely, if the whole family were to return to 
Guatemala, his daughter would not be able to obtain the therapy she needs. The evidence in support 
of these claims consists of the spouse's affidavit, documents from a local child and family services 
organization and the child's pediatrician, confirmation of health insurance coverage, and a report from 
the United Nations committee on the rights of persons with disabilities in Guatemala. We find this 
evidence insufficient to show that the child's speech problems and therapy needs will elevate the level 
of the spouse's hardship to extreme. 

The health-related documents indicate that the Applicant's child is currently receiving speech therapy 
at home twice a week. According to the most recent assessment by speech, developmental and mental 
health specialists the child is healthy and making progress, but would benefit from continued early 
intervention services to support her overall development. The letter from the child's pediatrician 
indicates that she was referred to a developmental and behavioral pediatrics office for evaluation; 

2 



however, the Applicant does not provide the results of that evaluation, or any other documents to 
indicate the level of care his daughter needs on a daily basis and her long-term prognosis. The spouse 
states in her affidavit that the Applicant is actively involved and attends all appointments with the 
pediatrician. She farther claims that she depends on the Applicant financially, because he has health 
insurance and pays for healthcare. We have previously addressed the Applicant's claims of emotional 
and financial hardships to his spouse upon separation, and found the evidence insufficient to show that 
they would be extreme. The new documents the Applicant submits on motion do not support a 
different conclusion, as they do not establish that his daughter's speech and developmental delays have 
a significant impact on his spouse's daily activities. Nor do they show that the child's therapy has 
substantially affected his spouse's ability to work from home or her income. Moreover, the Applicant 
does not claim or submit evidence that his spouse would not be able to obtain health insurance through 
her employer or, as previously discussed, that she could not move back in with her mother in New 
York, where she lived and worked for the same employer before she married the Applicant. Thus, we 
find that the new documents, even when considered with the previously submitted evidence are 
insufficient to show that the financial and emotional hardships to the Applicant's spouse would exceed 
those typically experienced by families upon separation. Accordingly, they do not overcome our 
previous determination that the Applicant did not establish his spouse would suffer extreme hardship 
if he were to return to Guatemala. 

The Applicant also states that his daughter would not be able to obtain the same level of quality special 
education in Guatemala, where most children with disabilities have no access to rehabilitation 
services. 1 We have previously acknowledged that relocation to Guatemala would likely entail some 
hardship to the family. However, to establish eligibility for a waiver, the Applicant must demonstrate 
that the denial of admission will result in extreme hardship to his spouse upon both separation and 
relocation unless he can show that only one of those scenarios would result from the waiver denial. 2 

The Applicant does not meet this requirement, because he has not shown that his spouse would 
experience extreme hardship as a result of separation. Consequently, he is ineligible for a waiver of 
unlawful presence and we need not address at this time whether his spouse would experience extreme 
hardship if she were to relocate with him to Guatemala. 

In conclusion, the instant motion does not present new evidence sufficient to overcome our previous 
determination of the Applicant's inadmissibility to the United States and inadequacy of the evidence 
to establish extreme hardship to his qualifying relative. Accordingly, his waiver application will 
remain denied. 

ORDER: The motion to reopen is dismissed. 

1 We note that the report the Applicant submits in support of this statement pertains to the rights of persons with disabilities 
including "those who have long-term physical, mental, intellectual or sensory impairments which in interaction with 
various barriers may hinder their full and effective participation in society on an equal basis with others." See United 
Nations, Convention on the Rights of Persons with Disabilities (CRPD), art. I, 
h ttps :/ /www.un.org/ deve I opment/ des a/ disabi Ii ti es/ convention-on-the-ri ghts-of-persons-wi th-disabi Ii ti es. html. There is 
no evidence that his child has been diagnosed with such a long-term physical, mental, or intellectual disability. 
2 An applicant may satisty this burden by submitting a statement from the qualitying relative certitying under penalty of 
perjury that the qualitying relative would either relocate with the applicant, or would remain in the United States, if the 
applicant is denied admission. 9 USC1S Policy Manual B.4(B), https://www.uscis.gov/policy-manual. The record in this 
case does not contain a statement from the Applicant's spouse indicating whether she intends to remain in the United States 
or relocate to Guatemala if the Applicant's waiver request is denied. 
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