
U.S. Citizenship 
and Immigration 
Services 

In Re: 6080271 

Appeal of Nebraska Service Center Decision 

Form I-601, Application to Waive Inadmissibility Grounds 

Non-Precedent Decision of the 
Administrative Appeals Office 

Date: DEC. 6, 2019 

The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(a)(9)(B)(v), and 
section 212(h) of the Act. 

The Director of the Nebraska Service Center denied the waiver request, concluding that the Applicant 
was found inadmissible under section 212(a)(9)(B)(i)(II) of the Act for accruing unlawful presence in 
the United States of one year or more before departing and seeking admission within 10 years of his 
last departure, and under section 212(a)(2)(A)(i)(II) of the Act for a controlled substance violation. 
The Director further indicated that a U.S. Department of State (DOS) consular officer also found the 
Applicant inadmissible under section 212(a)(2)(C)(i) of the Act as a controlled substance trafficker. 

The Applicant does not contest the inadmissibility findings on appeal. With the appeal, the Applicant 
submits evidence of hardship and a statement from his lawful permanent resident father, asserting that 
the Applicant's conviction was 11 years ago, it was his only incident, and that the family suffers 
hardship due to separation from him. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal because the Applicant has not met 
this burden. 

The record reflects that the Applicant entered the United States with his family as a nonimmigrant 
visitor in March 2005 with authorization to remain until September 2005. The Applican~ined 
beyond the period of authorized stay, accruing unlawful presence from his 18th birthday inl___J2007 
until he departed the United States in July 2009 in accordance with a grant of voluntary departure by 
an Immigration Judge. 1 In 2008, the Applicant was convicted inl I Arizona, Superior 
Court of class 1 misdemeanor possession of marijuana in violation of Arizona Revised Statutes 13-
3405, for which he was fined and sentenced to probation for 12 months. 

1 As 10 years have now passed since the Applicant departed the United States he is no longer inadmissible for unlawful 
presence under section 212( a )(9)(B)(i)(II) of the Act. 



The Director found that the Applicant's possession of marijuana conviction involved a controlled 
substance as defined in section 102 of the Controlled Substances Act, 21 U.S.C. § 802. The Director 
then noted a DOS consular officer found the Applicant inadmissible under section 212(a)(2)(C)(i) of 
the Act, which renders inadmissible any foreign national who the consular officer or the Secretary of 
Homeland Security knows or has reason to believe is or has been an illicit trafficker in any controlled 
substance. The Director cited the consular officer's conclusion that the arresting officer's probable 
cause statement for the Applicant's 2008 arrest indicated that he had attempted to sell an ounce of 
marijuana. 2 

In any event, the record reflects that a DOS consular officer determined the Applicant inadmissible 
under section 212( a )(2)( C)(i) of the Act, for which there is no waiver available. Because the Applicant 
is residing abroad and applying for an immigrant visa, the DOS makes the final determination 
concerning admissibility and eligibility for a visa, not U.S. Citizenship and Immigration Services. 

In sum, the Applicant was found to be admissible under section 212(a)(2)(C)(i) of the Act, for which 
there is no waiver available. Thus, the waiver application will remain denied. 

ORDER: The appeal is dismissed. 

2 A conviction or a guilty plea is not necessary to find a "reason to believe." Castano v. INS, 956 F.2d 236, 238 (11th Cir. 
1992); Nunez-Payan v. INS, 815 F.2d 384 (5th Cir. 1987); Matter of Favela, 16 T&N Dec. 753 (BIA 1979). 
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