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The Applicant has applied for an immigrant visa and has been found inadmissible for unlawful presence, 
for having been convicted of a crime involving moral turpitude, and for having a mental disorder with 
associated behavior that may pose, or has posed a threat to the property, safety, or welfare of the 
individual or others. He seeks a waiver for these grounds of inadmissibility. See Immigration and 
Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v); section 212(h) of the Act, 
8 U.S.C. § 1182(h); and section 212(g) of the Act, 8 U.S.C. § 1182(g). U.S . Citizenship and Immigration 
Services (USCIS) may grant a discretionary waiver to foreign nations who establish their eligibility. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant had 
not established that a qualifying relative would experience extreme hardship if the waiver is not 
granted and that he does not merit a favorable exercise of discretion under the heightened standard for 
violent or dangerous crimes. 

On appeal, the Applicant contends that the behavior related to his mental disorder is not likely to 
reoccur and he is eligible for a waiver under section 212(h)(l)(A) of the Act for his crimes involving 
moral turpitude. He further claims that his crime was not violent or dangerous, and even if it was, he 
has shown exceptional and extremely unusual hardship 1 and is eligible for a discretionary waiver. The 
Applicant submits a brief in support of his appeal. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i)(II) of the Act. There is a discretionary waiver of this 
inadmissibility ifrefusal of admission would result in extreme hardship to the United States citizen or 

1 The Applicant asserts that showing exceptional and extremely unusual hardship to his spouse would meet the lesser 
extreme hardship standard required for an unlawful presence waiver. 
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lawful permanent resident spouse or parent of the foreign national. Section 212(a)(9)(B)(v) of the 
Act. 

Section 212(a)(l)(A)(iii)(I) of the Act, 8 U.S.C. § l 182(a)(l)(A)(iii)(I), provides that any foreign 
national who is determined (in accordance with regulations prescribed by the Secretary of Health and 
Human Services in consultation with the Attorney General) to have a physical or mental disorder and 
behavior associated with the disorder that may pose, or has posed, a threat to the property, safety, or 
welfare of the alien or others, is inadmissible. 

Section 212(g), 8 U.S.C. § 1182 (g), provides for a discretionary waiver in accordance with any terms, 
conditions, and controls prescribed after consultation with the Secretary of Health and Human 
Services. 

A foreign national convicted of ( or who admits having committed, or who admits committing acts 
which constitute the essential elements of) a crime involving moral turpitude ( other than a purely 
political offense) or an attempt or conspiracy to commit such a crime is inadmissible. Section 
212(a)(2)(A)(i) of the Act, 8 U.S.C. § 1182(a)(2)(A)(i). Individuals found inadmissible under section 
212(a)(2)(A)(i) of the Act may seek a discretionary waiver of inadmissibility under section 212(h) of 
the Act. Where the activities resulting in inadmissibility occurred more than 15 years before the date 
of the application, a discretionary waiver is available if admission to the United States would not be 
contrary to the national welfare, safety, or security of the United States, and the foreign national has 
been rehabilitated. Section 212(h)(l)(A) of the Act. A discretionary waiver is also available if denial 
of admission would result in extreme hardship to a United States citizen or lawful permanent resident 
spouse, parent, son, or daughter. Section 212(h)(l)(B) of the Act. Finally, if a foreign national 
demonstrates his or her eligibility under section 212(h)(l)(A) or (B) of the Act, USCIS must then 
decide whether to exercise its discretion favorably and consent to the foreign national's admission to 
the United States. Section 212(h)(2) of the Act. 

The burden is on the foreign national to establish that a waiver of inadmissibility is warranted in the 
exercise of discretion. Matter of Mendez-Moralez, 21 I&N 296, 299 (BIA 1996). However, a 
favorable exercise of discretion is not warranted for foreign nationals who have been convicted of 
a violent or dangerous crime, except in extraordinary circumstances, such as cases involving national 
security or foreign policy considerations, or when an applicant "clearly demonstrates that the denial 
would result in exceptional and extremely unusual hardship." 8 C.F.R. § 212.7(d). 

II. ANALYSIS 

The Applicant was convicted inl I 1988 of lewd and lascivious act with a child under the age 
of 14 and penetration with a foreign object under California Penal Codes sections 288(a) and 289(i) 
respectively, both of which are crimes involving moral turpitude. The Applicant does not contest the 
finding of inadmissibility related to these convictions. In addition, the Applicant was found to have a 
Class A mental disorder, Unspecified Pedophilic Disorder, which renders him inadmissible under 
section 212(a)(l)(A)(iii)(I) of the Act. We find that the Applicant was convicted of violent or 
dangerous crimes and that even if he established eligibility for a waiver under section 212(h)(l )(A) or 
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212(h)(l)(B) of the Act and the presence of exceptional and extremely unusual hardship, we 
nonetheless would decline to favorably exercise our discretion here. 

First, we will address the Applicant's contention that he has not been convicted of a violent or 
dangerous crime. The Applicant was convicted of lewd and lascivious act with a child under the age 
of 14 and penetration with a foreign object. At the time of the Applicant's convictions, these offenses 
involved the following acts: "willfully and lewdly commit[ting] any lewd or lascivious act .... upon 
or with the body, or any part or member thereof: of a child under the age of 14 years" and 
"penetration of the anal or vaginal openings with a foreign object, instrument, or device of another 
person who is under 14 years of age and who is more than 10 years younger" than the perpetrator. 
Here, the statutory language of the two crimes reflects that a child under the age of 14 years was placed 
in a hazardous and unsafe situation. Further, in determining whether a crime is 
a violent or dangerous crime for purposes of discretion, we are not limited to a categorical inquiry but 
may consider both the statutory elements and the nature of the actual offense. See Torres- Valdivias v. 
Lynch, 786 F. 3d 1147, 1152 (9th Cir. 2015); Waldron v. Holder, 688 F.3d 354, 359 (8th Cir. 2012). 

The record reflects that the Applicant testified in his immigration hearing that the victim was ten years 
old at the time of the crime, 2 and his record of conviction indicates that the Applicant admitted to 
inflicting grey bodilr injury on the victim. In addition, the Board of Immigration Appeals (the Board) 
found in its 2006 decision that the Applicant committed violent or dangerous crimes. 
Considering the statutory elements and the specific nature of the Applicant's offenses, we find that his 
convictions were for violent or dangerous crimes, as those terms are commonly understood. 

As noted above, when a foreign national has been convicted of a violent or dangerous crime, the 
regulation at 8 C.F.R. § 212.7(d) generally precludes a favorable exercise of discretion except in 
extraordinary circumstances, which include situations in which the foreign national has clearly 
established "exceptional and extremely unusual hardship" if the benefit is denied, or situations in 
which overriding national security or foreign policy considerations exist. 3 Even if the foreign 
national were able to show the existence of extraordinary circumstances pursuant to 8 C.F.R. § 
212.7(d), that alone would not be enough to warrant a favorable exercise of discretion. See Matter of 
Jean, 23 I&N Dec. 373 (A.G. 2002) (providing that if the foreign national's underlying criminal 
offense is grave, a showing of exceptional and extremely unusual hardship might still be insufficient 
to grant the immigration benefit as a matter of discretion). 

We find that even if the Applicant established exceptional and extremely unusual hardship, he would 
not merit a waiver as a matter of discretion due to the serious nature of his crimes. The criminal 
complaint states that the Applicant committed a lewd and lascivious act upon a child with the intent 
to inflict great bodily injury. It also states he engaged in substantial sexual conduct, specifically that 
he penetrated the vagina of the victim with his penis. In regard to the risk of future harmful behavior, 
we acknowledge evidence submitted by the Applicant, including a I I 2012 psychological 

2 The actual age of the victim is not clear from the record, as the Applicant stated in hisl l 2016. psychological 
evaluation that the victim was about 7 years old. 
3 Exceptional and extremely unusual hardship "must be 'substantially' beyond the ordinary hardship that would be 
expected when a close family member leaves this country." Matter of Monreal-Againaga, 23 l&N Dec. 56, 62 (BIA 2001 ). 
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evaluation which states that the Applicant shows a very low risk of sexual re-offense. However, a 
2016 psychological evaluation, conducted in connection with the Applicant's immigrant visa 
application, indicates that the Applicant was diagnosed with Unspecified Pedophilic Disorder with 
associated behavior found likely to recur. This diagnosis was the basis of the finding of inadmissibility 
under section 212(a)(l)(A)(iii)(I) of the Act for a mental disorder and behavior associated with the 
disorder that may pose a threat to the safety of others. 

The record also shows a lack of remorse and accountability from the Applicant. In his statement 
submitted with the waiver application, the Applicant does not specifically mention his crime or the 
victim and the harm he caused her; he instead refers generally to the situation he and his family have 
been placed in by his actions and the harm he has caused his family and others. In the psychological 
evaluations the Applicant attributes his behavior to the use of drugs and alcohol instead of taking 
personal responsibility for his actions. 

Additional negative factors in the Applicant's case include his history of immigration and other 
criminal violations. He entered the United States without inspection in April 1985, was ordered 
removed from the United States inD 2006, and was removed from the United States inO2014. 
The Applicant was also convicted of driving under the influence (DUI) in 1985 and 1993. 

The positive factors in the Applicant's case include his U.S. citizen spouse and two adult stepchildren, 
the lack of a criminal record since his 1993 DUI conviction, and hardship to his spouse. However, 
when weighing his positive factors against the negative factors in this case and the gravity of his 
criminal offense, which resulted in harm to a child, we find that he does not merit a waiver as a matter 
of discretion. 

Lastly, as the Applicant is not eligible for a section 212(h) waiver as a matter of discretion, we find 
that no purpose would be served in addressing whether he is eligible for a waiver for unlawful presence 
and for having a mental disorder with associated behavior that may pose, or has posed a threat. 

An applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 291 of the 
Act, 8 U.S.C. § 1361. Here, the Applicant has not met that burden. 

ORDER: The appeal is dismissed. 

Cite as Matter of F-L-M-, ID# 2150042 (AAO Dec. 18, 2019) 
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