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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under sections 
212(a)(9)(B)(v) and 212(h) of the Immigration and Nationality Act (the Act), 8 U.S.C. §§ 212(a)(9)(B)(v) 
and 1182(h). 

The Director of the Nebraska Service Center denied the application, concluding that Applicant was 
convicted of a violent or dangerous crime and, although he had established exceptional and extremely 
unusual hardship to his spouse and children, he did not merit a favorable exercise of discretion. 

On appeal, the Applicant asserts that his theft conviction was not a violent or dangerous crime, and 
even if it was, he meets the heightened discretionary standard applicable to individuals convicted of 
such crimes and warrants a waiver of inadmissibility as a matter of discretion. 

In these proceedings, it is the Applicant's burden to establish eligibility for a waiver of inadmissibility. 
Section 291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal because 
the Applicant has not met that burden. 

I. LAW 

Section 212(a)(2)(A) of the Act provides that any foreign national convicted of, or who admits 
committing acts which constitute the essential elements of a crime involving moral turpitude (other 
than a purely political offense) is inadmissible. 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. 

Individuals found inadmissible for a crime involving moral turpitude or unlawful presence may seek 
a discretionary waiver of inadmissibility if denial of admission would result in extreme hardship to a 
United States citizen or lawful permanent resident spouse, parent, son, or daughter (in the case of 
section 212(h) of the Act) or spouse or parent (in the case of section 212(a)(9)(B)(v) of the Act) . 



A favorable exercise of discretion is not warranted for applicants who have been convicted of a violent 
or dangerous crime, except in extraordinary circumstances, such as those involving national security 
or foreign policy considerations, or cases in which denial of the application would result in exceptional 
and extremely unusual hardship. 8 C.F.R. § 212.7(d). 

II. ANALYSIS 

The issues on appeal are whether the Applicant has been convicted of a violent or dangerous crime 
and, if so, whether he merits a favorable exercise of discretion. 

The Applicant is not contesting the findings of inadmissibility for unlawful presence and for 
conviction of a crime involving moral turpitude, which are supported by the record. 1 The Director 
determined that the Applicant's theft conviction was for a violent or dangerous crime, and that he was 
therefore subject to the heightened discretionary standard under 8 C.F.R. § 212.7(d). The Director 
also found that the evidence was sufficient to show exceptional and extremely unusual hardship to the 
Applicant's spouse and children if the waiver were not granted, but denied the application, concluding 
that the Applicant did not merit a favorable exercise of discretion. 

On appeal, the Applicant asserts that the Director impermissibly imputed violence to his conviction 
for a theft offense, which does not require use of any force or violence. He further claims that a 
favorable exercise of discretion is warranted based on the exceptional and extremely unusual hardship 
to his family. We have reviewed the entire record and agree with the Director that that the Applicant's 
conviction was for a violent and dangerous crime. We further find that the Applicant has not 
established that he merits a waiver as a matter of discretion. 

A. Violent or Dangerous Crime 

The record shows that in 2013 the Applicant was arrested on charges of aggravated assault, aggravated 
robbery, and theft of over $500. The corresponding police report indicates that the victim was robbed 
at gunpoint and subsequently identified the passenger in the Applicant's car as the perpetrator. The 
Applicant and his passenger admitted to being at the crime scene and to a robbery occurring. Although 
they denied committing the crime, a vehicle search revealed a gun under the seat, and they were both 
charged with aggravated robbery. The Applicant was formally indicted on the charge of aggravated 
robbery, but ultimately pled guilty to and was convicted of a lesser charge-theft under $500 in 
violation of section 39-14-103 of the Tennessee Code. He was sentenced to 11 months and 29 days 
in jail for this offense. The Director determined that the conviction was for a violent or dangerous 
crime, as the documents in the record indicated that the offense was committed with a firearm, which 
in tum pointed to use of strong physical force that was likely to cause bodily harm. 

The Applicant avers that this determination was in error, because he was not actually convicted of an 
aggravated robbery; rather, his conviction was for theft, an offense that does not require use of any 
force or violence. However, in determining whether a crime is a violent or dangerous crime for 

1 The record reflects that the Applicant testified before a consular officer that he entered the United States without 
inspection in 2006 and did not depart until 2017. The record also contains documents pe1iaining to the Applicant's 2014 
theft conviction, which the consular officer determined to be a crime involving moral turpitude. 
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purposes of discretion, we are not limited to a categorical inquiry but may consider both the statutory 
elements and the nature of the actual offense. See Torres-Valdivias v. Lynch, 786 F. 3d 1147, 1152 
(9th Cir. 2015); Waldron v. Holder, 688 F.3d 354, 359 (8th Cir. 2012). Pursuant to our discretionary 
authority, we understand "violent or dangerous" according to the ordinary meanings of those terms. 
Black's Law Dictionary (11th ed. 2019), for example, defines violent as 1) "[ o ]±: relating to, or 
characterized by strong physical force," 2) "[r]esulting from extreme or intense force," or 3) 
"[v]ehemently or passionately threatening." 

Here, the evidence points to the Applicant's involvement in a crime that was both violent and 
dangerous. As stated, the police report indicates that the Applicant was arrested with the individual 
identified as the robber, and the gun was found in his car. Furthermore, the Applicant admitted that 
the robbery occurred and that he was present at the scene. We acknowledge his previous statement 
concerning the circumstances of the arrest, and his claim that, contrary to the victim's statement and 
the police report he and his passenger were not personally involved in the crime. The Applicant does 
not provide, however, any additional evidence, including the indictment, plea, sentencing, or other 
documents, to show that the police report was inaccurate, and that his theft conviction involved a set 
of facts different from those described therein. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988) (explaining that an applicant for an immigration benefit must resolve inconsistencies in the 
record with independent, objective evidence pointing to where the truth lies). Absent such evidence, 
we agree with the Director that the Applicant's theft conviction was violent, because it involved taking 
money from another person at gunpoint, as well as dangerous, because brandishing a firearm in a 
confrontation is dangerous. 

The Applicant argues, nevertheless, citing the U.S. Supreme Court's holding in Sessions v. Dimaya, 
138 S.Ct. 1204 (2018), that the term "crime of violence" is void for vagueness and, as the term "violent 
and dangerous crime" in 8 C.F.R. § 212.7(d) is not defined in the Act, it should not be applied in his 
or any other waiver case. 2 We do not find this argument persuasive. In Dimaya, the Court analyzed 
the definition of "crime of violence" in 18 U.S.C. § 16(b), as incorporated into the definition of 
"aggravated felony" in section 10l(a)(43(F) of the Act, 8 U.S.C. § l 10l(a)(43)(F), and found it to be 
impermissibly vague in violation of due process. However, the Court did not address the definition 
of "violent or dangerous crime" in 8 C.F.R. § 212.7(d). Thus, the Dimaya holding does not support 
the Applicant's claim that his theft offense was not a violent or dangerous crime. Moreover, several 
circuits have upheld the heightened discretionary standard for waivers for violent or dangerous crimes, 
finding that the regulation is within the authority of the Secretary. See Mejia v. Gonzales, 499 F.3d 
991, 995-97 (9th Cir. 2007); Ali v. Achim, 468 F.3d 462, 466-67 (7th Cir. 2006) (affirming the Board 
oflmmigration Appeal's use of the section 212. 7(d) standard before it was formally codified); Jean v. 
Gonzales, 452 F.3d 392, 396-98 (5th Cir. 2006). 

Based on the above, we agree with the Director that the Applicant is subject to the heightened 
discretionary standard set forth in 8 C.F.R. § 212.7(d), which precludes the favorable exercise of 
discretion with respect to those inadmissible under section 212(a)(2) of the Act on account of a violent 
or dangerous crime, except in extraordinary circumstances. 

2 He also references several of our non-precedent decisions discussing the definition of "violent or dangerous" in 8 C.F.R. 
§ 212.7(d) and the definition of "crime of violence" under 18 U.S.C. § 16(b). These decisions, however, were not 
published as precedents and therefore do not bind U.S. Citizenship and Immigration Services' officers in future 
adjudications. 8 C.F.R. § 103.3(c). 
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B. Discretion 

The Applicant bears the burden of demonstrating that a waiver of inadmissibility is warranted in the 
exercise of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must 
therefore "balance the adverse factors evidencing an alien's undesirability as a permanent resident 
with the social and humane considerations presented on [the alien's] behalf to determine whether the 
grant of relief in the exercise of discretion appears to be in the best interests of this country." Id. at 
300. Depending on the gravity of the underlying criminal offense, a showing of extraordinary 
circumstances might still be insufficient to warrant a favorable exercise of discretion under section 
212(h)(2) of the Act. 8 C.F.R. § 212.7(d); see also Matter of C-A-S-D-, 27 I&N Dec. 692, 699 (BIA 
2019) ( explaining that even if an alien establishes extraordinary circumstances, the waiver application 
may still be denied in the exercise of discretion if the adverse factors, particularly those involving the 
alien's criminal conduct, outweigh the favorable ones) (citing Matter of Jean, 23 I&N Dec. 373, 383 
(A.G. 2002). 

As stated, the Director found that the Applicant demonstrated extraordinary circumstances by showing 
that the waiver denial would result in an exceptional and extremely unusual hardship to the Applicant's 
spouse and children, and we will not disturb this finding. The Director also recognized the positive 
factors in the Applicant's case, including his family ties in the United States, the adverse effect of his 
absence from the country on his relatives, and letters attesting to his good moral character. The 
Director determined, however, that they did not overcome the negative impact of the Applicant's 
conviction for a violent and dangerous crime, his apparent lack of remorse and refusal to take 
responsibility for his involvement, a subsequent conviction for driving with a suspended license, 
inadmissibility for a crime involving moral turpitude, and unlawful presence in the United States. 

On appeal, the Applicant asserts that his spouse is in a financial crisis, and fears that she and their 
children will become homeless if he is not allowed to return to the United States. In support, he 
submits a statement from his spouse3 and her credit card statements, as well as a letter from the 
spouse's landlord explaining that she is behind on rent payments. This evidence is consistent with the 
Director's findings concerning exceptional and extremely unusual hardship to the Applicant's spouse 
as a result of the waiver denial. However, although this level of hardship is a significant favorable 
factor in the discretionary analysis, a showing of extraordinary circumstances alone is insufficient to 
establish that a favorable exercise of discretion is warranted absent truly compelling countervailing 
equities that would outweigh serious negative factors. See Matter of C-A-S-D- at 699-701. The 
evidence the Applicant submits on appeal is insufficient to establish that such equities are present here. 

There are other favorable considerations in this case, including the Applicant's family ties in the 
United States and the previously-submitted letters on his behalf We also acknowledge the Applicant's 
statement that his conviction occurred over five years ago, he had only one traffic violation since that 
time, and he is now a rehabilitated member of society. Nevertheless, we agree with the Director that 
these factors do not overcome the negative impact of the Applicant's conviction, as he continues to 
deny the facts in the police report and to downplay his involvement in and responsibility for the crime. 

3 We note that the record includes a subsequent statement from the spouse indicating that she no longer supports the waiver 
application. 
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Specifically, the Applicant previously submitted an affidavit, in which he claimed that the victim was 
confused, and that neither he nor his passenger took part in the robbery. He further stated that he did 
not commit any crime and only pled guilty to theft because he wanted to get out of jail after being 
incarcerated for 148 days on the much more serious charge of aggravated robbery. On appeal, the 
Applicant claims that the police report in his case is exculpatory, as it does not state that he was the 
gun owner, nor does it indicate that the victim made any statements concerning his participation in the 
crime. However, as discussed, the police report, as well as the fact that the Applicant was indicted for 
aggravated robbery strongly point to his involvement. The Applicant's unsupported statements to the 
contrary, which tend to minimize the gravity of the offense and his culpability, do not by themselves 
overcome the police account of the circumstances that led to his arrest; as such, they do not establish 
rehabilitation or reformation of character. 

Based on the nature and severity of the Applicant's crime and his failure to admit and take 
responsibility for his involvement, as well as his immigration violations and the subsequent offense, 
we agree that the negative factors outweigh the positive ones, such that the Applicant does not merit 
a favorable exercise of discretion. Consequently, his waiver application remains denied as a matter of 
discretion. 

ORDER: The appeal is dismissed. 
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