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The Applicant, a citizen of Mexico currently residing there, has applied for an immigrant visa. A 

. foreign national seeking to be admitted to the United States as an immigrant must be "admissible" or 
receive a waiver of inadmissibility. The Applicant has been found inadmissible for unlawful 
presence and seeks a waiver of that· inadmissibility. Immigration and Nationality Act (the Act) 
section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). · U.S. Citizenship and Immigration Services 
(USCIS) may grant this discretionary waiver if refusal of admission would result in extreme 
hardship to a qualifying relative or qualifyi~g relatives. 

The Director of the Nebraska Service Center denied the application in the exercise of discretion, 
concluding that in addition to her inadmissibility under section 212(a)(9)(B)(i)(II) of the Act (for 
having been unlawfully present in the country for more than one year and seeking admission within 
10 years of her departure), the Applicant was also inadmissible under section 212(a)(9)(C)(i)(I) of 
the Act, for reentering the United States without inspection after having accrued more than one year 
of unlawful presence in the country. The Director determined that due to her inadmissibility under 
section 212(a)(9)(C)(i)(I) of the Act, the Applicar:it needed to obtain permission to reapply for 
admission into the United States; however, she was statutorily ineligible to seek this relief because 

· she has not resided abroad for 10 years following her last departure. Accordingly, no purpose would 
be served in granting her Form I-601 application. 

On appeal, the Applicant submits additional .evidence and claims that she did not accrue unlawful 
presence in the United States because her entries prior to November 2002 were pursuant to 
inspection of her border crossing card, and under USCIS poiicy her stay in the country after such 
admission did not accrue unlawful presence. The Applicant asserts that she is therefore not 
inadmissible under section 212(a)(9)(C)(i)(I) of the Act, and does not need to wait 10 years to apply 
for permission to reapply for admission. For the same reasons, she claims that she is also not 
inadmissible under section 2 l 2(a)(9)(B)(i)(II) of the Act, for having been unlawfully present in the 
country for more than one year and seeking admission within 10 years of her departure. 

Upon de novo review, we will dismiss the appeal. 
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I. LAW 

Section 212(a)(9)(B)(i) ofthe Act provides that a foreign national who has been unlawfully present 
. in the United States for one year or more, and who again seeks admission within 10 years of the date 
of departure or removal from the United States, is inadmissible. Under section 212(a)(9)(B)(ii) of 
the Act, a foreign national is deemed to be unlawfully present in the United States if the individual is 
present in the country after the expiration of the period of authorized stay or is present in the United 
States without being admitted or paroled. Section 212(a)(9)(B)(v) of the Act indicates that section 
212(a)(9)(B)(i) inadmissibility may be waived as a matter of discretion ifrefusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

Section 212(a)(9)(C) of the Act provides that any foreign national who has been unlawfully present 
\_ 

in the United States for an aggregate period of more than one year, or has been ordered removed, and 
who enters or a.ttempts to reenter the United States without being admitted, is inadmissible. Foreign 
nationals found inadmissible under section 212(a)(9)(C) of the Act may seek permission to reapply 
for admission under section 212(a)(9)(C)(ii) of the Act, which provides that inadmissibility shall not 
apply to a foreign national who seeks admission more than ten years after the date of her last 
departure from the United States if the Secretary of Homeland Security consents to her reapplying 
for admissi~~ prior to her attempt to be readmitted. 

II. ANALYSIS 

The primary issue in this case is whether the Applicant has shown that she is not inadmissible under 
section 212( a)(9)(C)(i)(I) of the Act for reentering the United States without inspection or admission 
after having been unlawfully present in the country for an aggregate period of more than one year 
(which would require her to remain outside of the United States for 10 years before she is eligible to 
apply for permission to reapply for admission, thus .causing no purpose to be served in granting her 
waiver application.) 1 

On appeal, the Applicant does not dispute that she entered the United States without inspection in 
November 2002. She also does not contest findings that she was in the United States for over one 
year prior to the 2002 entry. The Applicant claims, however, that under USCIS policy her presence 
in the United States prior to November 2002 was not unlawful because she was admitted into the 
country with a B 1/B2/non-immigrant visa (NIV) / border crossing card (BCC) that had no period of 
admission limitation. In support, she submits USCIS _memon;mdum and field manual guidance.2 We 
find the Applicant has not established her claims. · 

· 1 If the Applicant establishes that she.,is not inadmissible under section 212(a)(9)(C)(i)(I) of the Act, a second issue is 
whether she demonstrated that she is not inadmissible under section 212(a)(9)(B)(i)(II) of the· Act, for having been 
unlawfully present in the United States for one year or more, and who again seeks admission within IO years ofthe date 
of departure fl-om the United States, or alternatively, that she rnerits a waiver of this inadmissibility under section 
2 I 2(a)(9)(B)(v) of the Act. · 
2 She also claims that her Fonn 1-60 I A, Application for Provisional Unlawful Presence Waiver was approved in 20 I 6, 
that evidence in the_ record demonstrates that her qualifying relative would experience extreme hardship if she is denied 

2 
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A. Inadmissibility Under Section 212(a)(9)(C)(i) of the Act 

It is undisputed, in this case, that the Applicant entered the United States without inspection in 
November 2002. The record also reflects that the Applicant stated 4nder oath at her 2017 consular 
interview and on her 2016 Form I-601A, Application for Provisional Unlawful Presence Waiver, 
that prior to the November 2002 entry she was in the United States for over two years (between 
around July 1998 through April 2001), and for over a year from about May 2001 through September 
2002. The Applicant presented no evidence showing that her presence in the United States during 
those time periods was authorized. As such, it appears that she is inadmissible under section 
212(a)(9)(C)(i)(I) of the Act. 

The Applicant refers to USCIS guidance, however, and contends that she is not inadmissible under 
section 212(a)(9)(C)(i)(I) of the Act because prior to November 2002, she was inspected and 
admitted into the country with a NIV /BCC (in 1998 and 2001 ). She claims that the inspecting 
officers did not issue a Form 1-94, Arrival/Departure Record specifying how long she was allowed to 
remain in the United States, and that pursuant to USCIS policy her stays in the country (from July 
1998 to April 2001, and from May 2001 to September 2002) should therefore be seen as those of a 
nonimmigrant admitted for duration of status, and should not.be considered unlawful presence. 

We do not need to address the legal issue of whether an individual who is admitted into the United 
States with a Mexican border crossing card, but no Form 1-94, accrues unlawful presence subsequent 
to their entry, since this would not change her inadmissibility under section 212(a)(9)(C)(i)(I) of the 
Act. The Applicant has presented no evidence to demonstrate that she was inspected and admitted 
into the country with a border crossing card in 1998 or 2001, and although immigration .records 
reflect that she did obtain a border crossing card in the past, the card was issued in January 1999.3 

There is no evidence showing the Applicant was issued a border crossing c'ard prior to January' 1999, 
and she has not established that her claimed presence in the United States between July 1998 and 
April 2001 occurred.after she was admitted into the United States with a border crossing card. 

Accordingly, the Applicant's November 2002 entry into the United States without inspection 
occurred after she was unlawfully present in the United States for over a year. The inadmissibility 
provision contained in section 212(a)(9)(C)(i)(I) of the Act (for accruing over one year of unlawful 
presence in the United States and reentering the country without inspection or admission) therefore 
applies to her.4 

admission into the United States, and that she merits a waiver of her inadmissibility under 2 l 2(a)(9)(B)(v) of the Act. 
' This border crossing card was cancelled in November 2002. · 
4 For the reasons set forth above, the Applicant has also not overcome the finding that she is inadmissible under section 
2 l 2(a)(9)(B)(i)(II) of the Act, for having been unlawfully present in the United States for one year or more, and again 
seeking admission within IO years of the date of departure from the United States. 
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B. Waiver of.Inadmissibility Is Not Presently Available 

An individual who is inadmissible under section 2 l 2(a)(9)(C) of the Act must apply for consent to 
reapply for admission. The individual may not apply for consent to reapply unless he or she has 
been outside the United States for more than 10 years since the date of the individual's last departure 
from the United States. See Matter o_fTorres-Garcia. 23 I&N Dec. 866 (BIA 2006). Thus, to avoid 
inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the Applicant's last 
departure was at least 10 years ago, she has remained outside the United States, and USC IS has 
consented to her reapplying for admission. Here, the record shows that the_ Applicant returned to 
Mexico around 2017. Because she has not remained outside of the country for 10 years or more, she 
is statutorily ineligible to apply for permission to reapply for admission. 

Having found the Applicant to be statutorily ineligible for relief at this time, no purpose would be 
served in adjudicating her waiver application under section 212(a)(9)(B)(v) of the Act. . ' 

III. CONCLUSION 

. The Applicant is currently statutorily ineligible to apply for permission to reapply for admission. 
Accordingly, the appeal of the denial of the waiver application is dismissed as a matter of discretion 
as its approval would not result in the Applicant's admissibility to the United States. 

. ORDER: The appeal is dismissed . 

Cite as Matter o_fN-S-A-, ID# 2051961 (AAO Feb. 21, 2019) 
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