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The Applicant, a citizen of El Salvador who resides outside the United States, has applied for an 
immigrant visa. A foreign national seeking an immigrant visa must be "admissible" or receive a 
waiver of inadmissibility. The Applicant has been found inadmissible for a controlled substance 
violation and for unlawful presence. He seeks a discretionary waiver for these grounds of 
inadmissibility. See Immigration and Nationality Act (the Act) section 2 I 2(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v), and section 212(h). 

The Director of the Nebraska Service Center denied the waiver and a subsequent motion to reopen, 
concluding the Applicant was not eligible to apply for a discretionary waiver because ,the U.S. 
Department of State found he was convicted of a controlled substance violation which was not 
related to a single offense for simple possession of 30 grams or less of marijuana. 

On appeal, the Applicant submits a brief and evidence regarding the criminal record connected to his 
controlled substance violation. He asserts that his conviction for accessory after the fact is not a 
drug trafficking offense nor is it a controlled substance •violatio'n. Nevertheless, he states that i(this 
conviction is viewed as a controlled substance violation it is related to a single offense involving 
simple possession of less than 30 grams of marijuana. As a result, he claims he is eligible to apply 
for a discretionary waiver of this ground of inadmissibility. He also concedes he is inadmissible for 
unlawful presence and requires a waiver for this ground of inadmissibility. ' 

Any foreign national convicted of, or who_ admits having committed, or who admits committing acts 
which constitute the essential elements of a violation of ( or a conspiracy or attempt to violate) any 
law or regulation of a State, the United States, or a foreign country relating to a controlled substance 
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. § 802)), is inadmissible. 
Section 2 I 2(a)(2)(A) of the Act. · · 

. . 
Individuals_ found inadmissible under section 2 l 2(a)(2)(A) of the Act for a controlled substance 
violation related to a single offense of simple possession of 30 grams or less of marijuana niay seek a 
discretionary waiver of inadmissibility under section 2_12(h) of the Ac;:t. 
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Because the Applicant is residing abroad and applying for an immigrant_ visa, the U.S. Department of 
State makes the final determination concerning eligibility for a visa, and they found the Applicant to 
be inadmissible under section 2 l 2(a)(2)(A) of the Act for controlled substance violations. 1 As these 
violations were not found to involve a single offense of simple possession of 30 grams or less of 
niarijuana, the Applicant is statutorily ineligible for a discretionary waiver of this inadmissibility. 
Consequently, no purpose would be served in reviewing whether he is eligible for a discretionary 
waiver of his inadmissibility for unlawful presence. 

ORDER: The appeal is dismissed. 

Cite as Matter ofL-A-H-E-, ID# 1837641 (AAO Jan. 31, 2019) 

1 Although two of the Applicant's three record of arrests and convictions in 1986 and 1987 for unlawful transportation, 
sale, gift, or importation of marijuana under California Health and Safety Code section I I 360(a) were dismissed ·in,2016 
pursuant to California- Penal Code section IO I 6.5, he may also be inadmissible under section 2 I 2(a)(C) of the Act. In 
addition, after the two convictions were dismissed he pied guilty to accessory after the fact related to possession of less 
than 28.5 grams of marijuana on school grounds during school hours. See California Penal Code section 32 and 
California Health and Safety Code I 1357(c). 
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