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The Applicant, a citizen of Mexico currently residing in the United States, has applied to adjust status to 
that of a lawful permanent resident. The Applicant has been found inadmissible for unlawful presence 
and seeks a waiver of that inadmissibility. Section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v) of the 
Act. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary waiver if refusal 
of admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Director of the Dallas, Texas Field Office denied the application, concluding that the Applicant 
was inadmissible under section 212(a)(9)(B)(i)(I) of the Act for accruing unlawful presence in the 
United States of more than 180 days but less than one year and seeking admission within three years 
of his last departure. The Director then determined that the Applicant had not established that denial 
of admission would result in extreme hardship to his lawful permanent resident mother, the only 
qualifying relative. 

On appeal, the Applicant submits additional evidence and asserts that the Director erred by failing to 
consider all the evidence regarding hardship to his mother. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal because the Applicant has not met 
this burden. 

I. LAW 

A foreign national who was unlawfully present in the United States for a period of more than 180 days 
but less than 1 year, voluntarily departed the United States prior to the commencement of proceedings 
under section 235(b )(1) or section 240, and again seeks admission within 3 years of the date of such 
departure or removal, is inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is 
deemed to be unlawfully present in the United States if present in the United States after the expiration 
of the period of authorized stay or if present in the United States without being admitted or paroled. 
Section 212(a)(9)(B)(ii) of the Act. There is a discretionary waiver of this inadmissibility ifrefusal of 
admission would result in extreme hardship to the United States citizen or lawful permanent resident 
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spouse or parent of the foreign national. Section 212(a)(9)(B)(v) of the Act. 

A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) 
( citations omitted). We recognize that some degree of hardship to qualifying relatives is present in 
most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-1 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme hardship). 
In determining whether extreme hardship exists, individual hardship factors that may not rise to the 
level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 882 (BIA 
1994) ( citations omitted). 

II. ANALYSIS 

A. Inadmissibility 

The Applicant was found inadmissible under section 212(a)(9)(B)(i)(I) of the Act for accruing 
unlawful presence in the United States. The record reflects that the Applicant entered the United States 
without inspection in 1990 and again in 1994, then departed in February 1998 before reentering 
without inspection in October 1998. The Applicant accrued unlawful presence from April 1, 1997, 
the effective date of the unlawful presence provisions under the Act, until he departed. 1 For this 
inadmissibility the Applicant may not procure admission to the United States until three years after 
his last departure unless he receives a waiver of that inadmissibility. On appeal, the Applicant argues 
that he is no longer inadmissible because his last entry to the United States in October 1998 was more 
than 10 years ago. 2 The Applicant presents no evidence to support this assertion, and we find that 
inadmissibility under this section attaches only upon departure, reflecting Congress' intent to prevent 
foreign nationals, once outside the United States, from reentering within the specified period. Thus, 
we find the consequences imposed by the three-year bar in section 212(a)(9)(B)(i)(I) of the Act still 
apply. The issue is, therefore, whether the Applicant qualifies for a discretionary waiver of this 
inadmissibility. We find that he has not established extreme hardship to his mother as a result of his 
being denied admission and that he is consequently not eligible for a discretionary waiver. 

B. Extreme Hardship 

An applicant may show extreme hardship in two scenarios: 1) if the qualifying relative remains in the 
United States separated from the applicant and 2) if the qualifying relative relocates overseas with the 
applicant. Demonstrating extreme hardship under both of these scenarios is not required if an 
applicant's evidence establishes that one of these scenarios would result from the denial of the waiver. 
The Applicant may meet this burden by submitting a statement from the qualifying relative certifying 
under penalty of perjury that the qualifying relative would relocate with the Applicant, or would 
remain in the United States, if the Applicant is denied admission. 9 USCIS Policy Manual B.4(B), 

1 The Applicant is the beneficiary of a Form 1-130, Petition for Alien Relative filed by his U.S. citizen brother in 1997. 
2 A brief filed with the waiver application indicates that the Applicant was in Mexico as does the follow-up psychological 
evaluation submitted with the appeal, but other evidence shows he has remained in the United States. 
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https://www.uscis.gov/policymanual. 

In the present case, the record contains no statement from the Applicant's mother indicating whether 
she intends to remain in the United States or relocate to Mexico if the waiver application is denied. 
The Applicant must therefore establish that if he is denied admission, his mother would experience 
extreme hardship both upon separation and relocation. With the waiver application, the Applicant 
submitted affidavits from himself: his mother, and three of his children; financial documents; medical 
documents; a psychological evaluation of his mother; an article about parenting and depression; school 
records for his children; letters of support; photos; civil documents; and country conditions 
information addressing violence, economic conditions, health care, and human rights in Mexico. With 
the appeal, the Applicant submits updated affidavits from himself and his mother; a follow-up 
psychological evaluation of his mother; a research article on depression in the elderly; a letter from 
his mother's physician in Mexico; updated financial records; letters from five of his children, two of 
his sisters in Mexico and his brother in the United States; medical records for a sister in Mexico; and 
additional country conditions information for Mexico. 

On appeal, the Applicant refers to the findings of two psychological evaluations of his mother, stresses 
that the intent of the waiver provision is for family unity, and maintains that hardship to his children 
is also hardship to his mother. The Applicant contends that his mother will experience emotional and 
financial hardship if he is unable to remain in the United States. 

The Applicant states that his mother is a widow whose age is affecting her ability to care for herself 
and that she lives with him and his family, dependent on them, and that his wife cares for his children 
and his mother. The Applicant maintains that his mother needs his mental and physical support and 
that she cries about his immigration situation. He claims that his mother has gastritis and an ulcer with 
ongoing pain, nausea, vomiting, and loss of weight for which her doctor says she will need medical 
attention. The Applicant's mother maintains that she has constant worry about the Applicant's 
situation and cannot sleep. She states that the Applicant takes care of her, that he has been with her 
for the hardest moments of her life, that he is there financially and emotionally when needed, and that 
he and his family mean everything so she will fall into depression if separated from him. The mother 
claims she has an ulcer and gastritis with side effects of nausea and upset stomach, that she has arthritis 
causing pain in her hands, and is losing vision, but is afraid to see a doctor. The Applicant states that 
his mother sometimes travels to Mexico to see her other children but may soon be unable to travel. A 
December 2018 letter from the mother's physician in Mexico states that she has been a patient for 
"some time" due to a gastric ulcer and low weight. 

Psychological evaluations of the mother by a licensed social worker state that the Applicant is his 
mother's sole provider, that the mother has a limited ability to care for herself so relies heavily on 
family members, and that she reports feeling useless because she cannot assist to maintain the 
household. The social worker diagnoses the mother with generalized anxiety disorder, severe, and 
major depressive disorder, severe. The follow-up evaluation, conducted telephonically while the 
mother was in Mexico with her ill daughter, found that second test scores indicating major depressive 
disorder had increased since a first test and the second evaluation adds a diagnosis of adjustment 
disorder with depression and anxiety. 
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The Applicant asserts that his mother will suffer financial hardship without him, that stress could affect 
her health, and that the care she receives requires his presence in the United States so her depression 
subsides. The Applicant's brother states that the Applicant oversees care for their mother, provides a 
stable place for her to live, and is capable of helping with her daily routine. The brother asserts that 
he cannot care for their mother because of his job and that his wife is unable to drive if there is an 
emergency. The Applicant's children write that their grandmother appears sad now, is not eating, and 
her health is not good, and that without the Applicant his mother will lose her home and economic 
stability. 

The Applicant contends that his mother will suffer if her grandchildren are separated him and he cites 
studies finding the absence of a parent increases children's risk of struggling. The Applicant asserts 
that his children depend on him emotionally and financially, that he lost his job of 20 years due to his 
immigration status so now has less income, and that he cannot support them from Mexico because it 
is hard to obtain employment there at his age so his family will be homeless without his income. He 
cites reports oflow wages in Mexico and difficulty finding jobs due to age discrimination. The mother 
states that she fears the Applicant's children will lose health care without his income and fears for 
their education without the Applicant here or if they relocate to Mexico being American citizens. She 
refers to reports of corruption, violence, and low wages in Mexico. 

The psychological evaluations also note the mother's concern for her grandchildren without the 
Applicant and cite to reports of the detrimental psychological impact on children with a parent 
deported. The evaluations conclude that the children's separation from the Applicant will affect the 
grandmother who will have to manage their emotional crises, attend to their development, and provide 
for them without their father. 

Financial documents submitted to the record include a list of expenses, a house purchase contract, 
utility bills, receipts, and pay statements for the Applicant. The Applicant's 201 7 form 1040 shows a 
$52,000 total income and a 2015 form 1040 shows an income of $24,000. Documents submitted on 
appeal indicate the Applicant's mortgage payments were past due in October and November 2018. 

The mother forth er contends that she fears for the Applicant's safety in Mexico because of violence 
and random shooting, and that he could be a target of extortion and kidnaping because people will 
think that coming from the United States he will have money. She maintains that in 2014 another son 
in Mexico was kidnapped and beaten for a month until released. 

Overall, the evidence in the record does not support the assertion that the Applicant's mother would 
suffer extreme hardship due to separation from him. The Applicant asserts that he is his mother's sole 
support and his brother states that he is unable to provide care for their mother. Although the Applicant 
maintains that his mother lives with his family, his brother's 2014 form 1040 tax return indicates that 
he claims their mother as a dependent while the Applicant's forms 1040 for 2015 and 2017 do not 
indicate the mother as a dependent. The Applicant maintains that his mother's health requires medical 
attention, but the only documentation related to his mother's health is a letter from a physician in 
Mexico that provides little detail about her conditions. The Applicant also indicates that his mother 
travels to Mexico to visit her other children. The Applicant and his sister state that the mother is 
currently in Mexico helping his sister due to the sister's diagnosis of cancer, so it is unclear what 
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assistance of the mother's daily routine the Applicant is required to provide. The Applicant farther 
asserts his mother will suffer hardship knowing that his children are separated from him and the 
psychological evaluation asserts that the mother will have to provide for the children, but the Applicant 
does not explain how the children's mother or other family members would be unable to provide for 
them. The record therefore does not establish that this hardship would rise to the level of extreme for 
the Applicant's mother. Evidence in the record is insufficient to establish that the emotional and 
financial hardship that the Applicant's mother would experience upon separation from the Applicant, 
considered cumulatively, would go beyond the common results of inadmissibility or removal to the 
level of extreme hardship. 

The Applicant must establish that denial of the waiver application would result in extreme hardship to 
a qualifying relative both upon separation and relocation. As the Applicant has not established extreme 
hardship to a qualifying relative or qualifying relatives in the event of separation, we cannot conclude 
he has met this requirement, and we need not address the Applicant's relocation claim. As such, no 
purpose would be served in determining whether the Applicant merits a waiver as a matter of 
discretion. Accordingly, the application remains denied. 

ORDER: The appeal is dismissed. 

Cite as Matter of L-B-M-, ID# 4445873 (AAO July 2, 2019) 
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