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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under sections 
212(a)(9)(B)(v) and 212(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§§ 1182(a)(9)(B)(v) and 1182(i), for unlawful presence and for seeking immigration benefits by fraud 
or by misrepresenting material facts. 

The Director of the Nebraska Service Center denied the application as a matter of discretion, 
concluding that because the Applicant was also inadmissible under section 212(a)(9)(C)(i)(II) of the 
Act for re-entering the United States without inspection after having been ordered removed, he was 
currently ineligible to seek permission to reapply for admission to the United States. 

On appeal, the Applicant submits additional evidence and asserts that he is not inadmissible under 
section 212(a)(9)(C)(i)(II) of the Act because he has never been ordered removed from the United 
States, and that he has established eligibility for a waiver of the remaining inadmissibility grounds. 

Upon de nova review, we find that the Applicant is not inadmissible to the United States under section 
212(a)(9)(C)(i)(II) of the Act, and for fraud or misrepresentation under section 212(a)(6)(C)(i) of the 
Act. We will therefore remand the matter to the Director to consider the merits of the Applicant's 
request for a waiver of the remaining inadmissibility ground. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. In addition, any foreign national who, by fraud or 
willfully misrepresenting a material fact, seeks to procure ( or has sought to procure or has procured) 
a visa, documentation, or admission into the United States or other benefit provided under the Act, is 
inadmissible. Section 212(a)(6)(C)(i) of the Act. 
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Both grounds of inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. Sections 
212(a)(9)(B)(v) and 212(i) of the Act. 

Section 212(a)(9)(C)(i)(II) of the Act provides that a foreign national who has been ordered removed 
under section 235(b)(l), section 240, or any other provision of the Act and who enters or attempts to 
reenter the United States without being admitted is inadmissible. There is an exception to this bar for 
individuals who have remained outside the United States for at least 10 years since their last departure 
from the United States and who then apply for and receive permission to reapply for admission. 

II. ANALYSIS 

The issues on appeal are whether the Applicant is inadmissible to the United States under sections 
212(a)(9)(C)(i)(II) and 212(a)(6)(C)(i) of the Act and if he is eligible for a waiver of any other 
applicable inadmissibility grounds. 

The court documents the Applicant submits on appeal show that inO 2005 he was arrested in the 
Dominican Republic by that country's migration authorities when he attempted to board a flight to the 
United States with a photo-substituted passport containing a U.S. nonimmigrant visa. He was charged 
with violations related to possession of false documents and illegal travel, ordered to pay a fine, and 
released. The Applicant claims that he subsequently entered the United States without inspection in 
July 2005. The record reflects that he remained in the United States unlawfully until August 2016, 
when he traveled to the Dominican Republic to apply for an immigrant visa based on approved visa 
petition filed on his behalf by his U.S. citizen spouse. 

These facts do not support a finding of inadmissibility under sections 212(a)(9)(C)(i)(II) and 
212(a)(6)(C)(i) of the Act. As stated, section 212(a)(9)(C)(i)(II) of the Act applies to foreign nationals 
who enter or attempt to enter the United States illegally after being ordered removed. Here, the record 
does not show that the Applicant had been ordered removed, or that he was removed from the United 
States under any provision of the Act prior to his illegal entry in July 2005. Moreover, because the 
Applicant did not present the fraudulent documents to the U.S. authorities to obtain admission to the 
United States, he did not trigger inadmissibility under section 212(a)(6)(C)(i) of the Act. Fraud or 
willful misrepresentation of a material fact in the procurement or attempted procurement of a visa, or 
other benefit under the Act, must be made to an authorized official of the U.S. Government in order 
for inadmissibility under section 212(a)(6)(C)(i) of the Act to apply. Matter of D-L- & A-M-, 20 I&N 
Dec. 409 (BIA 1991); Matter of Shirdel, 19 I&N Dec. 33 (BIA 1984); Matter of L-L-, 9 I&N Dec. 
324 (BIA 1961); Matter ofY-G-, 20 I&N Dec. 794 (BIA 1994). Although the Applicant admits that 
he was in possession of a fraudulently obtained passport with a U.S. visa and intended to use it to seek 
admission to the United States, the record reflects that he did not do so, because he was arrested in the 
Dominican Republic prior to travel. 

Upon our request, the U.S. Department of State has noted the removal of the inadmissibility grounds 
under sections 212(a)(9)(C)(i)(II) and 212(a)(6)(C)(i) of the Act in its records. 
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The Applicant does not contest that he accrued over one year ofunlawfol presence in the United States 
prior to his departure in 2016, and that he is therefore inadmissible under section 212(a)(9)(B)(i) of 
the Act. 1 We will therefore return the matter to the Director to determine whether the Applicant meets 
the relevant eligibility criteria for a waiver of this inadmissibility ground. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

Cite as Matter of W-N-B-, ID# 1767250 (AAO July 10, 2019) 

1 We note that the Applicant was granted a provisional waiver of unlawful presence before he left the United States. 
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