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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver of 
inadmissibility under section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182 (a)(9)(B)(v). 

The Director of the San Diego, California Field Office denied the waiver, finding the Applicant 
ineligible because he was subject to the provisions of section 212(a)(9)(C) of the Act and, because he 
was not a Violence Against Women Act (VA WA) self-petitioner, he was not eligible for a waiver of 
that inadmissibility. 

On appeal, the Applicant asserts he inadvertently provided inaccurate information regarding his 
departures and reentries at his adjustment interview and as a result of a clerical error. He submits 
evidence in support and asserts he is not inadmissible. He contends that he should have been given an 
opportunity to rectify his statement before a finding of inadmissibility occurred. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present in the United States after the expiration of the period of 
authorized stay or if present in the United States without being admitted or paroled. Section 
212(a)(9)(B)(ii) of the Act. 

Section 212(a)(9)(C)(i) of the Act provides that an alien who "has been unlawfully present in the 
United States for an aggregate period of more than one year ... and who enters or attempts to reenter 
the United States without being admitted is inadmissible." 

The accrual of unlawful presence for purpose of inadmissibility determinations under section 
212( a)(9)(B)(i) or 212( a)(9)(C)(i) of the Act begins no earlier than the effective date of the amendment 
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enacting this section, which is April 1, 1997. 

Pursuant to section 212(a)(9)(C)(ii) of the Act, there is an exception for any "alien seeking admission 
more than 10 years after the date of the alien's last departure from the United States if, prior to the 
alien's reembarkation at a place outside the United States or attempt to be readmitted from a foreign 
contiguous territory, the Secretary of Homeland Security has consented to the alien's reapplying for 
admission." A waiver of section 212(a)(9)(C)(i) of the Act inadmissibility is only available to certain 
VA WA self-petitioners. Section 212(a)(9)(C)(iii). 

II. ANALYSIS 

The issue presented is whether the Applicant is inadmissible and, if so, whether he is eligible for a 
waiver. We affirm he is inadmissible under sections 212(a)(9)(B)(i)(I) and 212(a)(9)(C)(i) of the Act 
and is not currently eligible for a waiver. 

Our records reflect a long immigration history with different statements regarding the Applicant's 
entries and exits during different timeframes. These statements begin in September 1988, when the 
Applicant filed a Form I-700, Application for a Temporary Special Agricultural Worker, which stated 
that his first entry into the United States was in December 1985, and his last was in February 1988. 
The next statement regarding his entry is from his 2016 Form I-485, Application to Register Permanent 
Residence or Adjust Status, and Form I-765, Application for Employment Authorization, where the 
Applicant affirmed that his last arrival was in February 1988. 

On his 2017 Form I-601, the Applicant states his first entry date as 1985 and his last entry date as 
November 1998. He also indicates on his waiver application that he is inadmissible for unlawful 
presence. Then, during his adjustment interview in February 2017, the Applicant stated that he entered 
the United States for the first time in either 1984 or 1985 without inspection. He provided that from 
1984 or 1985 to 1998 he lived in the United States, leaving in December 1998, because his mother 
was sick. He indicated that he spent two weeks in Mexico, reentering the United States later that 
month "through the hills." He states that he has not left the United States since this entry. 

On appeal, the Applicant claims that he misspoke at his adjustment interview because he was stressed 
and nervous. He now provides that he entered the United States for the first time in 1985, departed in 
1987, and returned by entering without inspection in February 1988. He asserts that he has not 
departed the United States since 1988. In support, he submits the forms described above and a letter 
from an employee of his attorney. This employee explains how she mistakenly copied information 
from the Applicant's brother's immigration record onto the Applicant's Form I-601, entering the 
incorrect date of November 1998, as the date he last entered the United States. Attached to this letter 
is the brother's 2014 Form I-765, which shows an entry date of November 1998. 

A foreign national seeking admission must establish admissibility "clearly and beyond a doubt." 
Sections 235(b )(2)(A) and 240( c )(2)(A) of the Act. The same is true for demonstrating admissibility 
in the context of an application for adjustment of status. Kirong v. Mukasey, 529 F.3d 800, 804 (8th 
Cir. 2008); Rodriguez v. Mukasey, 519 F.3d 773, 776 (8th Cir. 2008); Blanco v. Mukasey, 518 F.3d 
714, 720 (9th Cir. 2008). Here, the current record does not establish the Applicant's admissibility 
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clearly and beyond doubt. The Applicant testified, under oath, that he first entered the United States 
in either 1984 or 1985 without inspection and did not depart until December 1998. He also described 
how he reentered the United States a few weeks later without inspection, providing details about the 
length and reason for his trip to Mexico. 

The record establishes that the Applicant is inadmissible under section 212( a )(9)( C) of the Act because 
he reentered the United States without inspection in November or December of 1998 after having 
accrued one year of unlawful presence from April 1, 1997 (the date the unlawful presence provisions 
were enacted) until his departure in November or December 1998. The evidence now submitted to 
rebut his testimony during his adjustment interview is insufficient to show he is clearly and beyond 
doubt admissible. 

In support of his last entry being in February 1988, as opposed to 1998, the Applicant submits his 
Form I-700, 2016 Form I-485, and 2016 Form I-765, which all reflect a stated entry date of February 
1988. However, the Form I-700 stating the Applicant's last entry was in February 1988, was filed in 
September 1988, so it is not relevant to whether an entry and/or departure occurred after this time. 
Furthermore, the statements on his 2016 Form I-485 and Form I-765 regarding a February 1988 entry 
date are contradicted by his 2017 Form I-601, where he states his last entry date as November 1998. 
The letter from his attorney's office does not fully explain why the information provided on his Form 
I-601 regarding his last entry was incorrect. For example, the Form I-601 states the Applicant's date 
of birth accurately and indicates they were aware they stated a November 1998 entry because they 
also assert the Applicant is inadmissible for unlawful presence, which would not be correct if his last 
departure (and reentry) was in 1988 (which is before the unlawful presence provisions went into effect 
on April 1, 1997). Moreover, the Applicant signed his Form I-601, certifying under penalty of perjury 
that the information in the application was complete, true, correct, and provided by him. 

The Applicant contends that one inconsistent statement should not negate his other statements on the 
forms mentioned above. However, the Applicant must resolve this inconsistency with independent, 
objective evidence pointing to where the truth lies. See Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988). Here, we do not find the Applicant has presented objective evidence pointing to the truth. 
Specifically, his testimony during his adjustment interview contains the most current statements 
regarding his entries and exits. In addition, his testimony was detailed and credible, providing 
information on why he departed (his mother was sick) and how he returned (through the hills). In 
contrast, the evidence presented to negate this testimony is either not relevant to the time-period in 
question or includes inconsistencies and, consequently, cannot have significant probative weight. 

In sum, the Applicant's detailed testimony and the entry date certified on his Form I-601 show he is 
inadmissible under section 212(a)(9)(B)(i) of the Act because he accrued over one year of unlawful 
presence from April 1, 1997, the effective date of the unlawful presence provisions, until November 
or December 1998 when he departed. This testimony also establishes the Applicant is inadmissible 
under section 212(a)(9)(C)(i) of the Act because he admitted he entered without inspection in 
December 1998 after accruing one year of unlawful presence. 

An individual who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to 
reapply for admission unless the individual has been outside the United States for more than ten years 
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since the date of the individual's last departure from the United States. See Matter of Torres-Garcia, 
23 I&N Dec. 866 (BIA 2006). See Matter o_fTorres-Garcia, 23 I&N Dec. 866 (BIA 2006); Matter of 
Briones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 I&N Dec. 188 (BIA 2010). 
Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the 
Applicant's last departure was at least ten years ago, the Applicant has remained outside the United 
States and USCIS has consented to the Applicant's reapplying for admission. In the present matter, 
although the Applicant's last departure from the United States occurred in or around November or 
December 1998, he has not remained outside the United States for ten years. Thus, he is not currently 
eligible for the exception to his inadmissibility. 

A waiver application serves the purpose of removing the inadmissibility bar to adjustment of status. 
8 C.F.R. § 212.7(a)(l). Because the Applicant remains inadmissible under section 212(a)(9)(C) of the 
Act, no current purpose would be served in adjudicating his waiver under section 212(a)(9)(B) of the 
Act. Therefore, the waiver application was properly denied in the exercise of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter of H-F-M-, ID# 4638118 (AAO July 24, 2019) 
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