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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Act of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(a)(9)(B)(v), for having been unlawfully present in the United States for more than one year, and 
section 212(h) of the Act, 8 U.S.C. § 1182(h), for a controlled substance conviction. 

The Director of the Nebraska Service Center denied the waiver application, concluding that the Applicant 
was statutorily ineligible for a waiver under section 212(h) of the Act because his controlled substance 
conviction did not relate to a single offense of simple possession of 30 grams or less of marijuana, as 
required. 

On appeal, the Applicant contends that he made a terrible mistake almost 14 years ago and has not used 
drugs again since he was arrested. He asks that his waiver be approved so he can return to the United 
States to live with his spouse and two children. 

A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II). A foreign 
national is deemed to be unlawfully present in the United States if present in the United States after 
the expiration of the period of authorized stay or present in the United States without being admitted 
or paroled. Section 212(a)(9)(B)(ii) of the Act. There is a discretionary waiver of this inadmissibility 
if refusal of admission would result in extreme hardship to the United States citizen or lawful 
permanent resident spouse or parent of the foreign national. Section 212(a)(9)(B)(v) of the Act. 

In addition, a foreign national who admits committing acts which constitute the essential elements of 
a violation of ( or a conspiracy or attempt to violate) any law or regulation of a State, the United States, 
or a foreign country relating to a controlled substance ( as defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802)), is inadmissible. Section 212(a)(2)(A)(i)(II) of the Act. Only those 
foreign nationals whose controlled substance violation is related to a single offense of simple 
possession of 30 grams or less of marijuana may seek a discretionary waiver of inadmissibility if 
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refusal of admission would result in extreme hardship to the United States citizen or lawful permanent 
resident spouse, parent, son, or daughter of the foreign national. Section 212(h) of the Act. 

In this case, the Applicant admits that he entered the United States in 2001 without inspection and 
unlawfully remained until his departure in 2017. He also concedes that in 2004, he pled guilty to 
possession of a controlled substance (amphetamines) in violation of California Health and Safety Code 
§ 11550(a). Therefore, the Applicant is inadmissible to the United States under sections 
212(a)(9)(B)(i)(II) and 212(a)(2)(A)(i)(II) of the Act, respectively. 

As stated above, a waiver of inadmissibility under section 212(h) of the Act is available only to foreign 
nationals whose controlled substance violation is related to a single offense of simple possession of 30 
grams or less of marijuana. Here, the Applicant's conviction was not related to a single offense of 
simple possession of 30 grams or less of marijuana and he is therefore ineligible for a waiver under 
section 212(h) of the Act. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. The Applicant has not met this burden, and the application will remain denied. 

ORDER: The appeal is dismissed. 
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