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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), for his 
previous unlawful presence in the United States. U.S. Citizenship and Immigration Services (USCIS) 
may grant this discretionary waiver if refusal of admission would result in extreme hardship to a 
qualifying relative or qualifying relatives. 

The Acting Director of the Nebraska Service Center denied the waiver application, finding that the 
Applicant was also inadmissible for having committed a crime involving moral turpitude. The Director 
further found that the Applicant had been ordered removed from the United States based on this 
conviction, an aggravated felony, and had been placed in removal proceedings within seven years of his 
admission to the United States as a lawful permanent resident. The Director denied the application 
accordingly, concluding that the Applicant is statutory ineligibility for a waiver. The Director upheld 
these findings in denying the Applicant's subsequent motion to reopen. 

On appeal, the Applicant argues that the Director misstated the underlying facts of the case. Among 
other things, he asserts that his sole conviction was not an aggravated felony and qualifies for the petty 
offense exception, that he was not ordered removed based on an aggravated felony conviction, and 
that he was not placed in removal proceedings until more than seven years after his admission as a 
lawful permanent resident. He contends he is eligible for a waiver and requests that we remand the 
case for the Director to determine whether he meets the requirements for a waiver of inadmissibility. 

Upon de nova review, we will remand the matter for the entry of a new decision. 

A foreign national convicted of ( or who admits having committed, or who admits committing acts which 
constitute the essential elements of) a crime involving moral turpitude ( other than a purely political 
offense) or an attempt or conspiracy to commit such a crime is inadmissible. Section 212(a)(2)(A)(i) of 
the Act, 8 U.S.C. § l 182(a)(2)(A)(i). 

Individuals found inadmissible under section 212( a )(2)(A )(i) of the Act may seek a discretionary waiver 
of inadmissibility under section 212(h) of the Act. Where the activities resulting in inadmissibility 
occurred more than 15 years before the date of the application, a discretionary waiver is available if 
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admission to the United States would not be contrary to the national welfare, safety, or security of the 
United States and the foreign national has been rehabilitated. Section 212(h)(l)(A) of the Act. A 
discretionary waiver is also available if denial of admission would result in extreme hardship to a United 
States citizen or lawful permanent resident spouse, parent, son, or daughter. Section 212(h)(l)(B) of the 
Act. However, a waiver under section 212(h)(l)(A) or 212(h)(l)(B) of the Act is not available to a 
foreign national who has been admitted to the United States as a lawful permanent resident and who 
is subsequently convicted of an aggravated felony or has not lawfully resided continuously in the 
United States for a period of at least seven years immediately before being placed in removal 
proceedings. Section 212(h)(2) of the Act. 

In this case, the Director erroneously found, both in the initial denial decision and in the subsequent 
decision for the motion to reopen, that the Applicant was "ordered removed from the United States as an 
alien convicted of an aggravated felony," citing section 237(a)(2)(A)(iii) of the Act. The record does not 
show that the Applicant was convicted of an aggravated felony, as defined in section 101(a)(43) of the 
Act, 8 U.S.C. §110l(a)(43). The record shows that in July of 1996, when he was 17 years old, the 
Applicant was at a swimming pool when he touched, or attempted to touch, a female's breast. In 
I 11996, he pled guilty to one count of criminal sexual conduct in the fourth degree in violation 
ofMichiganPenal Code§ 750.8520e, and was sentenced to, in part, 12 months of probation. The Director 
did not specify which part of the aggravated felony definition in section 10l(a)(43) of the Act the 
Applicant purportedly committed. 1 

Moreover, the Notice to Appear (NTA) did not charge the Applicant with being convicted of an 
aggravated felony, but rather, a crime involving moral turpitude under section 237(a)(2)(A)(i) of the Act. 
The Form I-294, Warning to Alien Ordered Removed or Deported, also did not indicate the Applicant 
had committed an aggravated felony. The record therefore does not support the finding that the 
Applicant was removed from the United States for having been convicted of an aggravated felony. 

Furthermore, the Director erred in finding that the Applicant had been placed in removal proceedings 
within seven years of his admission as a lawful permanent resident. The Applicant's entry was on 
September 1, 1995, and he was served with the NTA onl 12003, more than seven years 
later. 

The Applicant is not statutorily barred from applying for a waiver under section 212(h) of the Act. 
Because the Director erred in finding that the Applicant was statutorily ineligible for a waiver, we will 
remand the matter for the Director to consider the merits of the waiver application in the first instance. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis, which, if adverse, shall be certified 
to us for review. 
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1 We note that section 101(a)(43)(A) of the Act lists murder, rape, or sexual abuse ofa minor as aggravated felonies. If 
the Director considered the Applicant's offense to be the sexual abuse of a minor, the record does not appear to indicate 
the age of the victim, only that she was with another complainant who was 15 years old. 

2 


