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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver of 
inadmissibility under section 212(a)(9)(C)(iii) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(9)(C)(iii). 

The Director of the Albuquerque, New Mexico Field Office denied the Applicant's Form 1-601 
pursuant to section 241(a)(5) of the Act, 8 U.S.C. § 123l(a)(5), concluding that because a prior 
removal order had been reinstated, she was not eligible for any relief or benefit under the Act.. 

Specifically, the record reflects that the Applicant was removed from the United States in I~-~ 
2006. She reentered the country without admission or parole around January 2007, returned to Mexico 
in late 2009, then attempted to reenter the United States in or around I I 2009 without 
admission or parole. The Applicant's prior removal order was reinstated, and she was removed from 
the country inl 12009. She subsequently reentered the United States without admission or 
parole in or around January 2010, and she has remained in the United States since that time. 

On appeal, the Applicant does not dispute that she is inadmissible under section 212(a)(9)(C)(i)(II) of 
the Act, for entering the United States without being admitted after she was ordered removed from the 
country. The Applicant also does not contest that she has not remained outside of the United States 
for 10 years since her last departure, as required to be eligible to apply for a waiver under section 
212(a)(9)(C)(ii) of the Act. She claims, however, that she is not barred by section 241(a)(5) of the Act 
from seeking relief or a benefit under the Act, because her reinstated removal order was fully executed 
when she was removed from the United States in 2009, and U.S. Immigration and Customs 
Enforcement (ICE) has not again reinstated the removal order since her reentry into the country in 
2010. The Applicant claims further that she has approved Violence Against Women Act (VAWA) 
self-petitioner status, and therefore she qualifies to have her inadmissibility waived pursuant to section 
212(a)(9)(C)(iii) of the Act. 

The Applicant has the burden of proof in these proceedings. Section 291 of the Act, 8 U.S.C. § 1361. 
Upon de nova review we will withdraw the Director's decision and remand the matter for further 
proceedings consistent with this decision. 
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I. LAW 

Section 212(a)(9)(C)(i)(II) of the Act provides that a foreign national who "[h]as been ordered 
removed under section 235(b)(l), section 240, or any other provision of law, and who enters or 
attempts to reenter the United States without being admitted is inadmissible." In addition, under 
section 212(a)(9)(C)(i)(l) of the Act, a foreign national who has been unlawfully present in the United 
States for an aggregate period of more than one year after a previous immigration violation is generally 
inadmissible. 

Section 212(a)(9)(C)(ii) of the Act allows for an exception to a section 212(a)(9)(C)(i) of the Act 
ground of inadmissibility, as a matter of discretion, only for those who seek admission after residing 
abroad for 10 years after their last departure from the United States. However, U.S. Citizenship and 
Immigration Services may waive a section 212(a)(9)(C)(i) of the Act finding of inadmissibility under 
section 212(a)(9)(C)(iii) of the Act, in the case of a foreign national who is a VAWA self-petitioner if 
there is a connection between the foreign national's battering or subjection to extreme cruelty, and the 
foreign national's removal from the United States, reentry, or attempted reentry into the country. 

With regard to reinstatement of a removal order, section 241 (a)( 5) of the Act permits the Secretary of 
Homeland Security to reinstate a prior removal order against a foreign national who illegally reenters 
the United States after having been removed or having departed voluntarily under an order of removal. 
An individual is not eligible and may not apply for relief under the Act when it is determined that he 
or she reentered the United States illegally after having been removed and a prior order of removal is 
reinstated. Nevertheless, the regulation at 8 C.F.R. § 241.8(b) describes procedures to be followed in 
reinstatement cases, stating in pertinent part that if an officer determines that a foreign national is 
subject to reinstatement of a removal, the officer shall provide the foreign national with written notice 
of this determination, and shall advise the foreign national that he or she may make a written or oral 
statement contesting the determination. 

II. ANALYSIS 

The issues on appeal are: 1) whether the Applicant is presently barred under section 24l(a)(5) of the 
Act from any relief or benefit under the Act, in light of the 2009 reinstatement of her 2006 removal 
order; and 2) whether she is eligible to apply for a section 212(a)(9)(C)(iii) of the Act waiver of her 
inadmissibility. 1 

Upon review, we find that the Applicant has sufficiently demonstrated that she is not barred by section 
24l(a)(5) from seeking relief or a benefit under the Act, and that she is eligible to apply for a waiver 
of inadmissibility under section 212( a )(9)( C)(iii) of the Act. 2 

1 We are limiting our discussion to the Director's finding of inadmissibility under section 2 l 2(a)(9)(C)(i)(TT) of the Act. It 
appears, however, that the Applicant may also be inadmissible under section 212(a)(9)(C)(i)(T) of the Act, for unlawful 
presence in the United States for an aggregate period of more than one year after a previous immigration violation; and 
under 212(a)(9)(B)(i)(TT) of the Act, for being unlawfully present in the United States for one year or more, and seeking 
admission within 10 years of the date of depmiure or removal from the United States. 
2 She would be similarly eligible to apply for the waiver of a section 212(a)(9)(B)(i) of the Act ground inadmissibility, 
pursuant to section 212(a)(9)(B)(iii)(IV) of the Act. 
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A. Section 24l(a)(5) of the Act 

The record sufficiently demonstrates that the Applicant is not currently barred by section 241(a)(5) of 
the Act from applying for a waiver of inadmissibility. As discussed above, the regulation at 8 C.F.R. 
§ 241.8(b) describes procedures that must be followed in order to reinstate a removal order, including 
providing the foreign national with written notice of the reinstatement determination, and advising the 
foreign national that he or she may contest the determination. The record reflects that ICE complied 
with these reinstatement procedures in 2009, by issuing the Applicant a Form 1-871, Notice of 
Intent/Decision to Reinstate Prior Order, reflecting that she was subject to reinstatement of removal 
under section 24l(a)(5) of the Act. Accordingly, during those 2009 proceedings, the Applicant was 
not eligible to apply for any relief or benefit under the Act. Those reinstatement procedures were 
completed, however, when the reinstated order was fully executed through the Applicant's removal 
from the United States in December 2009. 

The Applicant subsequently reentered the United States without admission or parole around January 
2010. ICE has not issued a new Form 1-871 to the Applicant, and the reinstatement procedures 
described at 8 C.F.R. § 241.8(b) have not been initiated since this last entry. Because the Applicant's 
removal order has not been reinstated based on her 2010 reentry into the country, she is not currently 
barred under section 241(a)(5) of the Act, from applying for relief or benefits under the Act. 

B. Section 212(a)(9)(C)(iii) of the Act 

The record also reflects that the Applicant was approved as a VA WA self-petitioner in May 2009. 
The Director may therefore consider her request for a waiver of 212(a)(9)(C)(i) of the Act 
inadmissibility under section 212( a )(9)( C)(iii) of the Act. 

We will therefore remand the matter to the Director to request any evidence deemed necessary and to 
fully review the merits of the application for a waiver of inadmissibility. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

Cite as Matter ofF-E-C-A-, ID# 3529806 (AAO July 31, 2019) 
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