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The Applicant, a citizen of Brazil who currently resides in the United States, has applied to adjust status 
to that of a lawful permanent resident. A foreign national seeking to adjust status must be "admissible" 
or receive a waiver of inadmissibility. The Applicant has been found inadmissible for unlawful presence 
and seeks a waiver of that inadmissibility. See Immigration and Nationality Act (the Act) 
section 212(a)(9)(B)(v), 8 U.S.C. § l 182(a)(9)(B)(v). U.S. Citizenship and Immigration Services 
(USCIS) may grant this discretionary waiver if refusal of admission would result in extreme hardship to 
a qualifying relative or relatives. 

The Director of the Newark, New Jersey Field Office denied the waiver, finding the Applicant had not 
shown her U.S. citizen spouse, her only qualifying relative, would experience extreme hardship as a 
result of her admission being denied. 

On appeal, the Applicant submits a brief with no new hardship evidence. She asserts the Director 
erred in denying her waiver because she had met her burden of proof in showing her spouse would 
experience extreme hardship as a result of her denied admission. 

Upon de novo review, the appeal will be dismissed. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of depa1ture or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present in the United States after the expiration of the period of 
authorized stay or if present in the United States without being admitted or paroled. Section 
212(a)(9)(B)(ii) of the Act. 

This inadmissibility may be waived as a matter of discretion if refusal of admission would result in 
extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. Section 
212(a)(9)(B)(v) of the Act. 



Matter ofM-M-D-O-

A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) 
( citations omitted). We recognize that some degree of hardship to qualifying relatives is present in 
most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-1 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme 
hardship). In determining whether extreme hardship exists, individual hardship factors that may not 
rise to the level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 
882 (BIA 1994) (citations omitted). 

II. ANALYSIS 

Because the Applicant does not contest the finding of inadmissibility, a finding supported by the 
record, 1 the issue on appeal is whether she is eligible for a discretionary waiver. We find she is not 
because she has not shown her spouse will experience extreme hardship as a result of her continued 
inadmissibility. 

The Applicant first contends the Director's decision improperly cites to case law involving waivers 
for crimes involving moral turpitude, which, unlike waivers for unlawful presence, must be narrowly 
construed. She also states to obtain a waiver she must establish eligibility by a preponderance of the 
evidence and her case should be reviewed accordingly. Precedent case law cited to by the Director is 
relevant to all Form I-601 applications in that it describes, within the context of Form I-601 
inadmissibility, the definition of the term extreme hardship. Furthermore, the statutory language and 
the USCIS policy manual reflect that this term is not more narrowly construed if an applicant has 
committed a crime involving moral turpitude as opposed to having accumulated unlawful presence. 2 

In addition, although the Applicant is correct in stating that the burden of proof in establishing the 
statutory requirements for a discretionary waiver is a preponderance of the evidence, the Applicant is 
the one who bears that burden. Section 291 of the Act, 8 U.S.C. § 1361. On appeal, we will review 
the evidence presented to determine whether the Applicant has shown it is more likely than not that 
her spouse will experience extreme hardship as a result of her admission being denied. 

The Applicant may show extreme hardship in two scenarios: 1) if her qualifying relative remains in 
the United States and 2) if he relocates overseas with her. Demonstrating extreme hardship under both 
of these scenarios is not required if evidence demonstrates that one of these scenarios would result 
from the denial of the waiver. The Applicant may meet this burden by submitting a statement from 
her qualifying relative certifying under penalty of perjury that he would relocate or would remain in 

1 Although the Director indicates the Applicant was admitted to the United States in 1999, the Applicant's sworn statement 
and visa application reflect she was admitted to the United States as a nonimmigrant visitor in January 2000 and did not 
depart until 2008. 
2 Each of the statutory provisions allowing a waiver of inadmissibility conditions the waiver on both a finding of extreme 
hardship to one or more qualifying relatives and the favorable exercise of discretion. 9 USCIS Policy Manual B. l (B), 
https://www.uscis.gov/policymanual. 
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the United States, if the Applicant is denied admission. 9 USCIS Policy Manual, supra, at B.4(B). 
The record does not contain a certified statement from the Applicant's spouse indicating what he will 
do if her waiver is denied. The Applicant must therefore establish if she is denied admission, her 
spouse would experience extreme hardship both upon separation and relocation. 

The record of hardship includes statements from the Applicant and her spouse as well as medical 
records and other evidence related to her spouse's disability. 

The Applicant indicates her spouse would suffer extreme physical hardship if he relocates with her to 
Brazil because of his deteriorated health. Medical records and doctor's notes show he suffers from 
osteoarthritis, liver dysfunction, gout, damaged spinal disks, and pulmonary insufficiency. These 
records also establish her spouse experiences joint pain and has difficulty walking, but is able to 
perform the basic requirements of daily living on his own. 

As the Director indicated, although the Applicant provided evidence of her spouse's medical 
conditions, she did not show they would cause her spouse hardships if he relocated to Brazil. On 
appeal, the Applicant has still not addressed this. Specifically, the record does not contain evidence 
connecting the spouse's medical issues with difficulties in travelling to or living in Brazil. For 
instance, the Applicant has not provided evidence detailing the effects relocation would have on the 
Applicant's health, including his physical, financial, and emotional wellbeing. 

The Applicant must establish that denial of the waiver application would result in extreme hardship to 
a qualifying relative both upon separation and relocation. As the Applicant has not established 
extreme hardship to a qualifying relative in the event of relocation, we cannot conclude she has met 
this requirement. As such, no purpose would be served in determining whether the Applicant merits 
a waiver as a matter of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-M-D-O-, ID# 4240677 (AAO May 15, 2019) 
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