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The Applicant, a citizen of the Hong Kong Special Administrative Region of China, has applied for 
an immigrant visa. A foreign national seeking to be admitted to the United States as an immigrant 
must be "admissible" or receive a waiver of inadmissibility. The Applicant has been found 
inadmissible for unlawful presence and seeks a waiver for that inadmissibility. Immigration and 
Nationality Act (the Act) section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § l 182(a)(9)(B)(v). U.S. 
Citizenship and Immigration Services (USCIS) may grant a discretionary waiver if refusal of 
admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Director of the Nebraska Service Center denied the application, finding that the Applicant was 
inadmissible under section 212(a)(9)(B) of the Act for having been unlawfully present in the United 
States. Here, the Applicant's U.S. citizen father, who had filed a Form 1-130, Petition for Alien 
Relative on her behalf: is deceased. 1 Given the circumstances in this case, the Director concluded the 
Applicant to have established the functional equivalent of a finding of extreme hardship. 2 

The Director, however, then denied the waiver application as a matter of discretion. 

On appeal, the Applicant submits a brief and asserts that the Director's discretionary finding is a 
subjective assertion without support and ignoring evidence, and that her positive factors outweigh the 
negative ones. 

Upon de nova review, we will sustain the appeal. 

The only issue on appeal is whether the Applicant merits a favorable exercise of discretion. A consular 
officer of the U.S. Department of State determined that the Applicant is inadmissible to the United 
States under section 212(a)(9)(B)(i)(II) of the Act for having been unlawfully present in the United 
States for more than one year and again seeking admission within 10 years of her last departure. The 
record reflects that the Applicant entered the United States in 2003 with a B-1 nonimmigrant visa and 

1 USCIS reinstated the 1-130 Petition on humanitarian grounds with a substitute petitioner. See Humanitarian 
Reinstatement, https://www.uscis.gov/greencard/humanitarian-reinstatement. 
2 9 USC1S Policy Manual B.4(C), https://www.uscis.gov/policymanual. 
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remained until 2016. The Applicant was the beneficiary of an approved Form I-130, Petition for Alien 
Relative, filed on her behalf by her U.S. citizen father. The record further reflects that the Applicant's 
father traveled to Hong Kong where he became ill and was hospitalized, that the Applicant went to 
Hong Kong in 2016 to tend to him, and that he ultimately died there in April 2017. 

In denying the waiver application as a matter of discretion, the Director concluded that the Applicant 
displayed a lack of sincere motives in that she intended to move her father back to the United States 
despite his physician advising that he could not be moved safely. The Director therefore found the 
Applicant showed a disregard for his health and focused on her own inconvenience in not being able 
to immigrate to the United States. 

The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the exercise 
of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must balance the 
adverse factors evidencing the Applicant's undesirability as a lawful permanent resident with the 
social and humane considerations presented to determine whether the grant of relief in the exercise of 
discretion appears to be in the best interests of the country. Id. at 300 ( citations omitted). The adverse 
factors include the nature and underlying circumstances of the inadmissibility ground(s) at issue, the 
presence of additional significant violations of immigration laws, the existence of a criminal record, 
and if so, its nature, recency and seriousness, and the presence of other evidence indicative of bad 
character or undesirability. Id. at 301. The favorable considerations include family ties in the United 
States, residence oflong duration in this country (particularly where residency began at a young age), 
evidence of hardship to the foreign national and his or her family, service in the U.S. Armed Forces, 
a history of stable employment, the existence of property or business ties, evidence of value or service 
in the community, evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to good character. Id. 

In addressing the Director's determination regarding her motives for returning to the United States, 
the Applicant explains on appeal that her father was living in a one-room Hong Kong apartment with 
the Applicant's elderly mother who had health issues and could not provide care. The Applicant 
maintains that she had long cared for her father in the United States, where he was fully dependent on 
her for daily needs, and argues that she traveled to Hong Kong with the intent of bringing her father 
back to the United States where he could receive advanced treatment and have a better living standard. 
The Applicant further claims that she was unable to work in Hong Kong to help her father financially 
and insists that her sincere intent in bringing him back to the United States was to make his life better. 

In her 2016 affidavit submitted before her father's death, the Applicant states that she could not care 
for her father in a small apartment in Hong Kong or afford another one with no job there, and that in 
the United States she works, has a room for him, and he can see doctors. A December 2016 medical 
certificate indicates that the father was wheel chair bound, dependent on others for daily activities, and 
not suitable to travel. A February 2017 hospital discharge summary states that the Applicant "strongly 
request early discharge." 

Here we find that the Applicant sufficiently addresses deficiencies noted by the Director as she 
explains how her travel to Hong Kong was with the intent of returning her father to the United States, 
where she had previously provided care for him and could better provide care than in Hong Kong, 
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where she describes the impediments. The Applicant's explanations on appeal coupled with her 
previous statement support her contention that her motive was to bring her father back to the United 
States, where he was a citizen and where she was better situated to provide care. 

Although the record reflects negative discretionary factors including the Applicant's accrual of 
unlawful presence of 13 years in the United States and her apparent employment without work 
authorization, the record also demonstrates that she conformed to other requirements by paying 
income taxes from 2008 through 2016 and paying property taxes in 2016. The Applicant has also had 
long-term residence in the United States, albeit while accruing unlawful presence, during which she 
has had no apparent arrests, convictions, or encounters with law enforcement, and lacks any additional 
significant immigration violations. Additional positive factors include the Applicant's family ties with 
her U.S. citizen brother; letters of support; and the establishment of extreme hardship. 

Here we find that the record demonstrates that the Applicant's positive factors outweigh the negative 
ones such that she merits a favorable exercise of discretion. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Here the Applicant has met this burden. 

ORDER: The appeal is sustained. 

Cite as Matter of K-Y-W-, ID# 4241751 (AAO May 31, 2019) 
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