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The Applicant has applied to adjust status and seeks a waiver of inadmissibility under sections 212(i) and 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(i) and 
§ 1182(a)(9)(B)(v). 

The Director of the Miami, Florida (Kendall) Field Office denied the waiver, finding the Applicant 
had not established her only qualifying relative, her U.S. citizen spouse, would experience extreme 
hardship because of her continued inadmissibility. 

On appeal, the Applicant does not contest the findings of inadmissibility, which the record supports. 1 

She asserts that the Director improperly failed to issue a request for evidence (RFE) before denying 
her waiver, 2 the hardships in her case were not considered in the aggregate, and the supplemental 
evidence presented on appeal establishes extreme hardship to her spouse. 

I. LAW 

Any foreign national who, by fraud or willfully misrepresenting a material fact, seeks to procure ( or 
has sought to procure or has procured) a visa, other documentation, or admission into the United States 
or other benefit provided under the Act, is inadmissible. Section 212(a)(6)(C)(i) of the Act. 

Section 212(a)(9)(B)(i) of the Act provides that a foreign national who has been unlawfully present in 
the United States for one year or more, and who again seeks admission within 10 years of the date of 
departure or removal from the United States, is inadmissible. Under section 212(a)(9)(B)(ii) of the 
Act, a foreign national is deemed to be unlawfully present in the United States if the individual is 
present in the country after the expiration of the period of authorized stay. 

1 Immigration records show the Applicant was unlawfully present in the United Stated after overstaying her nonimmigrant 
visitor' s visa from November 1997, until June 2009. Our records also show she made a material misrepresentation to 
obtain a visa when, in 2011 , she applied for a new nonimmigrant visitor's visa and misrepresented her previous length of 
stay in the United States. 
2 The decision to issue an RFE is at the discretion of USCIS. 8 C.F.R. § 103.2(b)(8)(ii). In addition, 8 C.F.R. 
§ 103.2(b )(8)(iii) provides, "[i]f all required initial evidence has been submitted but the evidence submitted does not 
establish eligibility, USCIS may: deny the benefit request for ineligibility; request more information or evidence from the 
applicant ... or notify the applicant or petitioner of its intent to deny the benefit request .... " Thus, the Director's decision 
not to issue an RFE was proper. 



There is a waiver of these grounds of inadmissibility if refusal of admission would result in extreme 
hardship to the United States citizen or lawful permanent resident spouse or parent of the foreign 
national. Section 212(i) and Section 212(a)(9)(B)(v) of the Act. If the foreign national demonstrates 
the existence of the required hardship, then he or she must also show that USCIS should favorably 
exercise its discretion and grant the waiver. Id. 

A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) 
( citations omitted). We recognize that some degree of hardship to qualifying relatives is present in 
most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-1 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme 
hardship). In determining whether extreme hardship exists, individual hardship factors that may not 
rise to the level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 
882 (BIA 1994) ( citations omitted). 

II. ANALYSIS 

The issue on appeal is whether the Applicant is eligible for a discretionary waiver. We find she is not. 
The Applicant has not overcome the deficiencies in the record and shown that her spouse will 
experience extreme hardship because of her continued inadmissibility. 

An applicant may show extreme hardship in two scenarios: 1) if the qualifying relative remains in the 
United States separated from the applicant and 2) if the qualifying relative relocates overseas with the 
applicant. Demonstrating extreme hardship under both of these scenarios is not required if the 
applicant's evidence demonstrates that one of these scenarios would result from the denial of the 
waiver. The applicant may meet this burden by submitting a statement from the qualifying relative 
certifying under penalty of perjury that the qualifying relative would relocate with the applicant, or 
would remain in the United States, if the applicant is denied admission. 9 USCIS Policy Manual B 
4(B), https://www.uscis.gov/policymanual. In the present case, the record contains no statement from 
the Applicant's spouse indicating whether he intends to remain in the United States or relocate to 
Brazil if the Applicant's waiver application is denied. The Applicant must therefore establish that if 
she is denied admission, her qualifying relative would experience extreme hardship both upon 
separation and relocation. 

The Applicant submitted the following hardship evidence with her initial waiver: an affidavit from her 
spouse, numerous medical records, a psychological evaluation, a deed to property in Florida, evidence 
of the spouse's business, and three reports on country conditions in Brazil as well asl k the 
city of relocation). 

The Applicant, who has been married to her spouse since 2017, expressed concern for his health, 
safety, finances, and emotional wellbeing upon relocation. Medical evidence shows the Applicant's 
spouse has cardiac disease, an enlarged heart and hypertension, for which he takes a number of 
medications. In addition, a psychologist diagnosed him with anxiety disorder. Financially, documents 
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show the spouse is the sole owner of a construction business in Florida and that the Applicant and her 
spouse own a home together in the United States. 

In regards to relocation, the Director found the evidence to be insufficient for several reasons. The 
Director explained that the record did not show the unavailability of suitable medical care in I I 
Brazil to treat the spouse's ongoing medical concerns, emphasizing that the documentation indicated 
the spouse's condition was stable. The Director added that the psychologist, in his evaluation, 
described how the spouse came for one follow-up treatment, but evidence did not establish that the 
spouse pursued farther treatment. Moreover, the Director found that a crime and safety report the 
Applicant submitted stated the city o~ I had 13 hospitals or clinics, contradicting the spouse's 
claim that he would not have access to the medical care he required. In regards to financial hardship, 
the Director found that the Applicant submitted no evidence to show her spouse would not be able to 
find suitable employment in Brazil and/or that his business in the United States would not be able to 
operate without him. Finally, the Director also explained how the Applicant submitted insufficient 
evidence in relation to the assistance his spouse provides to his elderly parents, who live approximately 
two hours away. 

With her appeal, the Applicant submits the following evidence to cure these deficiencies: a letter from 
the spouse's parents, a letter from the spouse's physician, a U.S. Income Tax Return for the spouse's 
business, letters from the spouse's daughters, a letter from the spouse's brother, letters from two of 
the spouse's friends, and family photographs. 

Despite the submission of this evidence, the record remains insufficient in establishing the Applicant's 
spouse will experience extreme hardship as a result of relocation. The spouse's primary care physician 
describes how he has been treating the spouse for two years and that his stable medical condition is 
due to the medication and treatment he can access in the United States. The physician, a native of 
Brazil, who has been practicing medicine in the United States since 1983, opines that the medical care 
the spouse needs is either unavailable or too expensive in Brazil. Specifically, he adds that the spouse 
is currently receiving injections to treat his high cholesterol, which cost $1,000 per month, and these 
treatments would not be available in Brazil. However, for the reasons explained below, the physician's 
letter is not sufficient to show the Applicant's spouse would be unable to access proper medical care 
inl l The Applicant has not established the physician's expertise in what medical care is 
available in Brazil, especially given that he has been practicing medicine in the United States since 
1983. Furthermore, this letter does not overcome other evidence submitted showing that medical care 
was likely to be available inl I. In addition, the evidence does not indicate how often the 
spouse requires medical attention or follow-up care. 

Likewise, although the spouse is the sole owner of his construction business, the tax return submitted 
does not establish that he would be unable to employ someone to help in the daily operations of the 
business upon his relocation, thus keeping the business open. Moreover, documents in the record do 
not show that the spouse, with his years of experience in construction, would be unable to earn an 
income in Brazil or how the dissolution of his business (as well as his other assets in the United States) 
would affect his financial situation upon relocate. 

In regards to the spouse's parents, their letter indicates that the spouse has five other siblings, but that 
the spouse is the one who lives closest to their home inl !Florida (a two-hour drive from the 
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spouse's home), so he is the child they rely on most for assistance. This letter does not provide how 
often the spouse's parents require his assistance or why his siblings would not be able to fill this role 
in his absence. 

In addition, the letters from the spouse's family and friends speak only to the emotional hardship the 
spouse would face if he and the Applicant separated, thus, sufficient evidence to address the hardships 
he would face upon separation from his family and friends in the United States is absent from the 
record. In sum, the current record of established hardships does not show that relocation will cause 
the spouse hardships rising to the level of extreme. 

The Applicant must establish that denial of the waiver application would result in extreme hardship to 
her spouse upon both separation and relocation. As the Applicant has not established extreme hardship 
to her spouse in the event of relocation, we cannot conclude she has met this requirement. As such, 
no purpose would be served in determining whether the Applicant merits a waiver as a matter of 
discretion. The Applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 
291 of the Act, 8 U.S.C. § 1361. Here, she has not met that burden. 

ORDER: The appeal is dismissed. 
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