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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v). 

The Director of the Nebraska Service Center denied the waiver as a matter of discretion, finding that 
the Applicant is subject to section 212(a)(9)(C)(i) of the Act and would remain inadmissible under this 
section even if the waiver under section 212(a)(9)(B)(v) of the Act was granted. The Director affirmed 
this decision in response to a motion to reopen and reconsider. 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

Section 212(a)(9)(C)(i) of the Act provides that an alien who "has been unlawfully present in the 
United States for an aggregate period of more than one year ... and who enters or attempts to reenter 
the United States without being admitted is inadmissible." The accrual of unlawful presence for 
purpose of inadmissibility determinations under section 212(a)(9)(B)(i) or 212(a)(9)(C)(i) of the Act 
begins no earlier than the effective date of the amendment enacting this section, which is April 1, 
1997. 

Pursuant to section 212(a)(9)(C)(ii) of the Act, there is an exception for any "alien seeking admission 
more than 10 years after the date of the alien's last departure from the United States if, prior to the 
alien's reembarkation at a place outside the United States or attempt to be readmitted from a foreign 
contiguous territory, the Secretary of Homeland Security has consented to the alien's reapplying for 
admission." A waiver of section 212(a)(9)(C)(i) of the Act inadmissibility is only available to certain 
VAWA self-petitioners. Section 212(a)(9)(C)(iii). 
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On appeal, the Applicant claims that he is eligible to seek permission to reapply for admission under 
section 212(a)(9)(C)(ii) of the Act. The record reflect that the Applicant entered the United States 
without inspection in January 1995 and departed in December 2005, and he re-entered the United 
States without inspection later in December 2005 and remained until March 2015. Therefore, he is 
inadmissible under section 212(a)(9)(B)(i) of the Act for accruing I year or more of unlawful presence 
and seeking admission within 10 years of his departure in March 2015. He is also inadmissible under 
section 212(a)(9)(C)(i) of the Act for accruing unlawful presence from April 1, 1997, until December 
2005 and subsequently entering the United States without being admitted in December 2005. 

An individual who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to 
reapply for admission unless the individual has been outside the United States for more than ten years 
since the date of the individual's last departure from the United States. See Matter of Torres-Garcia, 
23 I&N Dec. 866 (BIA 2006). See Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006); Matter of 
Briones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 I&N Dec. 188 (BIA 2010). 
Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the 
Applicant's last departure was at least ten years ago, the Applicant has remained outside the United 
States, and USCIS has consented to the Applicant's reapplying for admission. In the present matter, 
the Applicant's last departure from the United States occurred in March 2015. As he has not been 
outside the United States for ten years, he is not currently eligible to seek an exception to this 
inadmissibility. 

Because the Applicant will remain inadmissible under section 212(a)(9)(C) of the Act, no purpose 
would be served in adjudicating his waiver under section 212(a)(9)(B)(v) of the Act. Therefore, the 
waiver application was properly denied in the exercise of discretion. 

ORDER: The appeal is dismissed. 
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