
U.S. Citizenship 
and Immigration 
Services 

MATTER OF N-J-D-M-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: SEPT. 25, 2019 

APPEAL OF NEBRASKA SERVICE CENTER DECISION 

APPLICATION: FORM 1-601, APPLICATION FOR WAIVER OF GROUNDS OF 
INADMISSIBILITY 

The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the hnmigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v). 

The Director of the Nebraska Service Center denied the waiver as a matter of discretion, finding no 
purpose would be served in its approval because the Applicant is subject to the provisions of 
section 212(a)(9)(C)(i) of the Act and is not eligible for a waiver of or exception to this inadmissibility. 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

Section 212(a)(9)(C)(i) of the Act provides that an alien who "has been unlawfully present in the 
United States for an aggregate period of more than one year. .. and who enters or attempts to reenter 
the United States without being admitted is inadmissible." 

The accrual of unlawful presence for purpose of inadmissibility determinations under section 
212(a)(9)(B)(i) or 212(a)(9)(C)(i) of the Act begins no earlier than the effective date of the amendment 
enacting this section, which is April 1, 1997. 

Pursuant to section 2 l2(a)(9)(C)(ii) of the Act, there is an exception for any "alien seeking admission 
more than l O years after the date of the alien's last departure from the United States if, prior to the 
alien's reembarkation at a place outside the United States or attempt to be readmitted from a foreign 
contiguous territory, the Secretary of Homeland Security has consented to the alien's reapplying for 
admission." A waiver of section 212(a)(9)(C)(i) of the Act inadmissibility is only available to certain 
VAWA self-petitioners. Section 212(a)(9)(C)(iii). 
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On appeal, the Applicant does not contest her inadmissibility. However, she does assert that when an 
applicant, like herself, files a Form 1-601 and a Form 1-212, Application for Permission to Reapply for 
Admission into the United States after Deportation or Removal, the Adjudicator's Field Manual 
(AFM) at chapter 43.2(d) indicates we must first adjudicate the Form 1-601 and, if it is approved, we 
must then adjudicate the Form 1-212 on the merits. 

That subsection of the AFM, though, indicates an adjudicator must determine whether approval of the 
Form 1-212 would serve any purpose, and here, it would not. The Applicant's records establish that 
she is inadmissible under section 212( a )(9)( C) of the Act because she accrued one year of unlawful 
presence from February 2003 until her departure in September 2004, and reentered the United States 
without inspection in April 2006. 1 

An individual who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to 
reapply for admission unless the individual has been outside the United States for more than ten years 
since the date of the individual's last departure from the United States. See Matter of Torres-Garcia, 
23 I&N Dec. 866 (BIA 2006). See Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006); Matter of 
Briones, 24 I&N Dec. 355 (BIA 2007); and Matter of Diaz and Lopez, 25 I&N Dec. 188 (BIA 2010). 
Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the 
Applicant's last departure was at least ten years ago, the Applicant has remained outside the United 
States and USCIS has consented to the Applicant's reapplying for admission. In the present matter, 
the Applicant's last departure from the United States occurred on September 29, 2017, and she has not 
been outside the United States for ten years. Thus, she is not currently eligible to apply for the 
exception to this inadmissibility. 

A waiver application serves the purpose of removing the inadmissibility bar to adjustment of status. 
8 C.F.R. § 212.7(a)(l ). Because the Applicant will remain inadmissible under section 212(a)(9)(C) of 
the Act, no current purpose would be served in adjudicating her waiver under section 212(a)(9)(B) of 
the Act. Therefore, the waiver application was properly denied in the exercise of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter of N-J-D-M-, ID# 5412266 (AAO Sept. 25, 2019) 

1 The Director indicated that the Applicant remained in the United States until September 2017. 
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