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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under the 
Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v); 
section 212(d)(l l) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(d)(l l). 

The Director of the Nebraska Service Center denied the application as a matter of discretion because, 
in addition to being found inadmissible for unlawful presence and alien smuggling, the Department 
of State (DOS) found the Applicant inadmissible under section 212(a)(6)(C)(ii) of the Act for 
making a false claim to U.S. citizenship. Specifically, the record reflects that in 2000, the Applicant 
was convicted of false impersonation in violation of California Penal Code section 529.5(c) for 
attempting to obtain a California state identification card by using another individual's U.S. birth 
certificate. 1 

Section 212(a)(6)(C)(ii) of the Act, provides that a foreign national who, on or after September 30, 
1996, falsely represents to be a citizen of the United States for any purpose or benefit under the Act 
or any other Federal or State law is inadmissible. There is no waiver for this ground of 
inadmissibility. Section 212(a)(6)(C)(iii) of the Act. 

Because the Applicant is outside the United States seeking an immigrant visa, it is the U.S. 
Department of State that makes the final determination concerning admissibility and eligibility for a 
visa, not USCIS. Because no waiver is available for the Applicant's inadmissibility under section 
212(a)(6)(C)(ii) of the Act, we will dismiss the Applicant's appeal as a matter of discretion, as 
granting her a waiver under sections 212(a)(9)(B)(v) and 212(d)(l 1) of the Act would serve no 
purpose. Thus, the Director' s decision will be affirmed. An applicant has the burden of proving 

1 The Applicant asserts that she is not inadmissible under section 212(a)(6)(C)(ii) of the Act because in 2006, her 
conviction was dismissed under California Penal Code section 1203.4. California Penal Code section 1203.4 is a 
rehabilitative statute that serves to dismiss, cancel, or vacate a prior conviction as a result of the successful completion of 
a tenn of probation, restitution, or other condition of sentencing. However, a state court's expungement of a conviction 
does not eliminate its immigration consequences. In general, a criminal conviction remains valid for immigration 
purposes regardless of the effect of a post-conviction rehabilitative statute unless the conviction was expunged or vacated 
because of a procedural or constitutional defect in the underlying trial court proceedings. Matter of Pickering, 23 I&N 
Dec. 621 , 624 (BIA 2003); Matter of Roldan, 22 I&N Dec. 512, 527 (BIA 1999). 



eligibility for a waiver of inadmissibility. Section 291 of the Act, 8 U.S.C. § 1361. Here, the 
Applicant has not met that burden. 

ORDER: The appeal is dismissed. 
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