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The Applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v). 

The Director of the West Palm Beach Field Office, Royal Palm Beach, Florida denied the application, 
concluding that the Applicant was inadmissible under section 212(a)(9)(B)(i)(II) of the Act for 
accruing unlawful presence in the United States of one year or more before departing and seeking 
admission within 10 years of his last departure. The Director then determined that evidence submitted 
did not establish that the Applicant's U.S. citizen spouse would suffer extreme hardship if the waiver 
is not granted. We dismissed the Applicant' s appeal. 

The matter is now before us on a motion to reopen and reconsider. Upon review, we will dismiss the 
motions. 

A motion to reopen must state the new facts to be provided in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to 
reconsider must establish that our decision was based on an incorrect application of law or policy and 
that the decision was incorrect based on the evidence in the record of proceedings at the time of the 
decision. 8 C.F.R. § 103.5(a)(3). We may grant a motion that satisfies these requirements and 
demonstrates eligibility for the requested immigration benefit. 

In our prior decision, which we incorporate by reference, we concluded that evidence in the record 
was insufficient to establish that the spouse's emotional and financial hardships, considered 
individually and cumulatively, would go beyond the common results of inadmissibility or removal 
and rise to the level of extreme hardship due to separation from the Applicant. 

On motion, the Applicant argues that evidence previously submitted shows his spouse would endure 
extreme emotional and financial hardship if separated from him because she is emotionally fragile 
given her history of intimate partner violence and because her salary does not cover her monthly 
expenses. In an affidavit submitted on motion, the spouse claims that if the Applicant's waiver 
application is denied she would stay in the United States because her son's father will never allow her 
to take their son to another country. The spouse contends that without the Applicant her mental state 



will deteriorate so she will be overwhelmed by anxiety and depression, unable to keep her job and care 
for her son. She maintains that in her first marriage she was abused and fell into depression, but that 
the Applicant brought light to her and her son's lives; that his love, patience, and understating helped 
her out of a dark place; and that he calms her when she is anxious, making her feel safe. The spouse 
further contends that the emotional stress with the fear of losing the Applicant impacts her and her 
son, who would feel abandoned. 

The spouse states that the Applicant brings in most of their income and pays most of the bills. She 
lists monthly expenses of $3,026 and contends that her salary after taxes is only $1,900 a month. The 
spouse maintains that without the Applicant she would have to move to another neighborhood that is 
less safe and with lower quality schools for her son. She asserts that she has no family to help her and 
that her son's father contributes $225 a month, but that there is no court order, so it is voluntary and 
not consistent as he sometimes does not pay. The spouse contends that her sons' father is here illegally, 
has no work authorization and an inconsistent income so she cannot rely on him. 

Although the Applicant provides a brief and an updated affidavit from his spouse on motion, our 
prevision decision addressed the Applicant's assertions and the submitted evidence, including 
affidavits from his spouse and himself: a psychological report of his spouse, and financial records. We 
determined that the overall evidence in the record did not support the severity of separation from the 
Applicant on his spouse's mental health. We also recognized that the spouse would experience some 
financial difficulty without the Applicant's contribution, but that evidence in the record did not support 
the assertion that the spouse would suffer extreme hardship due to separation from him. 

On motion, the Applicant has not provided new evidence to demonstrate emotional or financial 
hardship to his spouse other than that already considered in our prior decision and the updated affidavit 
from the Applicant's spouse does not present new facts. Nor does the Applicant's motion to reconsider 
demonstrate that our dismissal of his appeal was in error based on the record. The Applicant has not 
sufficiently addressed or overcome the deficiencies discussed in our prior decision. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Although we are sympathetic to the couple's circumstances, the Applicant has not met 
that burden. Accordingly, the Applicant's waiver application remains denied. 

ORDER: The motion to reopen is dismissed. 

FURTHER ORDER: The motion to reconsider is dismissed. 
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