
U.S. Citizenship 
and Immigration 
Services 

In Re: 7240822 

Appeal of Nebraska Service Center Decision 

Form 1-601 , Application to Waive Inadmissibility Grounds 

Non-Precedent Decision of the 
Administrative Appeals Office 

Date: APR. 13, 2020 

The Applicant requested an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S .C. § 1182(a)(9)(B)(v), for 
having accrued unlawful presence in the United States. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant has 
been found inadmissible under section 212(a)(9)(B)(i)(II) of the Act for accruing unlawful presence 
in the United States of one year or more before departing and seeking admission within 10 years of 
his last departure. The Director further determined that the Applicant has also been found inadmissible 
under section 212(a)(9)(C)(i)(I) of the Act for entering the United States without being admitted after 
having accrued more than one year of unlawful presence. 1 The Director then denied the waiver 
application as a matter of discretion, determining that the Applicant would remain inadmissible under 
section 212(a)(9)(C)(ii) until he obtains consent to reapply for admission for which he is not now 
eligible because he has not remained outside the United States for 10 years. 2 

On appeal, the Applicant refers to statutory exceptions to unlawful presence and asserts that he did not 
accrue unlawful presence because he was minor. 

In these proceedings, an applicant has the burden of proving eligibility for a waiver of 
inadmissibility. Section 291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will dismiss the 
appeal because the Applicant has not met this burden. 

I. LAW 

A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

1 The record shows that in 2018 the Applicant attended an immigrant visa interview where a U.S. Department of State 
consular officer found him inadmissible under sections 212(a)(9)(B)(i)(II) and 212(a)(9)(C)(i)(l) of the Act. 
2 Form 1-212, Application for Permission to Reapply for Admission into the United States after Deportation or Removal. 



Section 212(a)(9)(C)(i) of the Act provides that an alien who "has been unlawfully present in the 
United States for an aggregate period of more than one year. .. and who enters or attempts to reenter 
the United States without being admitted is inadmissible." The exception at section 212(a)(9)(C)(ii) 
of the Act provides: "[section 212(a)(9)(C)(i)] shall not apply to a foreign national seeking admission 
more than 10 years after the date of the foreign national's last departure from the United States if: prior 
to the foreign national's reembarkation at a place outside the United States or attempt to be readmitted 
from a foreign contiguous territory, the Secretary of Homeland Security has consented to the foreign 
national's reapplying for admission." 

II. ANALYSIS 

The Director determined that the record shows the Applicant entered the United States without 
inspection in May 2005, departed in December 2006, but then reentered the country without inspection 
in May 2007 and remained until 2018. The Director concluded that the Applicant had therefore 
accrued unlawful presence in the United States of more than one year after which he illegally reentered 
the country. 

The Applicant argues that because he was a minor he did not accrue unlawful presence. In support, 
he references section 212(a)(9)(B)(iii) of the Act, which provides that an individual does not accrue 
unlawful presence while under 18 years of age. An alien whose unlawful status begins before his or 
her 18th birthday does not begin to accrue unlawful presence for purposes of section 212(a)(9)(B) of 
the Act until the dlay af1er his or her 18th birthday. 3 Here, the record shows that the Applicant became 
18 years of age in 2005, and thus accrued unlawful presence from that time until he departed the 
United States in December 2006, a period of more than one year. Further, this age-based exemption 
specifically relates to inadmissibility under section 212(a)(9)(B)(i) of the Act. No such exemption 
exists with respect to inadmissibility under section 212(a)(9)(C) of the Act. 

In any event, the record reflects that a consular officer of the U.S. Department of State (DOS) 
determined the Applicant inadmissible under sections 212(a)(9)(B)(i) and 212(a)(9)(C) of the Act. 
Because the Applicant is residing abroad and applying for an immigrant visa, the DOS makes the final 
determination concerning admissibility and eligibility for a visa, not U.S. Citizenship and Immigration 
Services (USCIS). 

To avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the Applicant's 
last departure was at least 10 years ago, the Applicant has remained outside the United States, and 
USCIS has consented to the Applicant's reapplying for admission. In the present matter, the Applicant 
departed the United States in 2018 so he has not remained outside the United States for 10 years since 
his last departure. A waiver application serves the purpose of removing the inadmissibility bar to 
adjustment of status. 8 C.F.R. § 212.7(a)(l). Because the Applicant remains inadmissible under 

3 See Memorandum from Donald Neufeld, Acting Associate Director for Domestic Operations Directorate, USCIS, 
Consolidation of Guidance Concerning Unlawful Presencef<)r Purposes of Sections 2 I 2(a)(9)(B)(i) and 2 I 2(a)(9)(C)(i)(l) 
of the Act 29 (May 6, 2009). 
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section 212(a)(9)(C) of the Act, no current purpose would be served in adjudicating his waiver under 
section 212(a)(9)(B) of the Act. Therefore, the waiver application was properly denied. 4 

ORDER: The appeal is dismissed. 

4 The record shows that the Applicant's Fonn T-601 A, Application for Provisional Unlawful Presence Waiver was 
approved. The provisional waiver process applies to individuals who need a waiver of inadmissibility only for 
inadmissibility under section 212(a)(9)(B) of the Act. Because the DOS found the Applicant to be inadmissible under 
section 212(a)(9)(C)(i)(I) of the Act, the approval of his Form I-601A was automatically revoked. See 8 C.F.R. § 212.7(e). 
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