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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver 
of inadmissibility under section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1182(a)(9)(B)(v). 

The Director of the Denver, Colorado Field Office denied the application, concluding that the 
Applicant was inadmissible under section 212(a)(9)(B)(i)(II) of the Act for accruing unlawful 
presence in the United States of more than 1 year and seeking admission within 10 years of his last 
departure. The Director then determined the Applicant had not established that denial of admission 
would result in extreme hardship to his U.S. citizen spouse, the only qualifying relative. In 
dismissing a subsequent appeal, we affirmed the Director's inadmissibility finding and found the 
Applicant had not overcome the Director's extreme hardship determination as he had not presented 
any argument on that point. We denied the Applicant's two subsequent motions to reopen or 
reconsider as we determined that the Applicant did not submit sufficient evidence to establish 
extreme hardship to his spouse. 

On motion to reopen and reconsider, the Applicant submits additional evidence and asserts that his 
spouse will suffer extreme hardship if she relocates to Mexico with him. 

The Applicant bears the burden of proof to establish eligibility for the requested benefit by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361. Upon review, as explained 
below, we will remand the matter for the entry of a new decision. 

I. LAW 

A motion to reopen must state the new facts to be provided in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to 
reconsider must establish that our decision was based on an incorrect application of law or policy 
and that the decision was incorrect based on the evidence in the record of proceedings at the time of 
the decision. 8 C.F.R. § 103.5(a)(3). 

We may grant a motion that satisfies the above requirements and demonstrates eligibility for the 
requested immigration benefit. 



II. ANALYSIS 

The issues on motion are whether the Applicant has shown that our prior decision was incorrect as a 
matter oflaw or USCIS policy, or if he has presented new facts or evidence sufficient to demonstrate 
that his spouse will suffer extreme hardship upon relocation to Mexico. We incorporate our prior 
decisions by reference, and will repeat only certain facts and evidence as necessary to address the 
Applicant's claims on motion. 

As previously discussed, to demonstrate eligibility for a waiver of inadmissibility an applicant must 
demonstrate extreme hardship to a qualifying relative in the event of separation and relocation, 
unless the applicant can establish that only one scenario, either separation or relocation, would result 
from denial of admission. The applicant can meet this burden by submitting a statement from a 
qualifying relative certifying under penalty of perjury that the qualifying relative would relocate or 
separate if the applicant is denied admission. The Applicant's spouse submitted a statement in 
January 2019 indicating that as a result of her need to be with the Applicant, the past failed attempts 
to obtain an approval of the instant waiver, and the lack of resources to travel to Mexico regularly to 
visit the Applicant, she intends to relocate with the Applicant to Mexico, his native country. In our 
most recent decision to deny the Applicant's combined motion to reopen and reconsider, we 
considered the Applicant's spouse's intent and determined that the Applicant had not shown that his 
spouse would experience extreme hardship if she relocated with him to Mexico. 

Specifically, we noted that the Applicant's general statement that he planned to return tol~ __ _. 
Mexico with his spouse because he was born there was insufficient, without more, to show that his 
spouse would experience extreme hardship upon relocation to Mexico due to significant dangers in 
the country. We also determined that that the evidence did not establish that the Applicant's spouse 
would not be eligible to obtain work authorization in Mexico, thereby causing her to experience 
extreme financial hardship. Further, we noted that the record did not establish that the Applicant's 
spouse would experience difficulty with cultural integration because of her age and because she did 
not want to become a dual citizen in order to work and have access to basic services in Mexico. We 
also determined that the Applicant had not established that his spouse would experience medical or 
emotional hardship were she to relocate abroad. 

With the instant motion, the Applicant submits documentation establishing that he and his spouse 
intend to relocate to the city of~ _____ _. inl I Mexico. He explains that he was born 
there and his brother has assured him that he and his spouse can stay with him until they are able to 
obtain their own housing. He explains that while he has lived inl I in the past, and he 
has three daughters who live there, they have families of their own and there is no place for him and 
his spouse to settle there. The Applicant's brother provides a statement confirming that he will 
provide housing for the Applicant and his spouse while they look for a home of their own. 

Based on the totality of the evidence, we find that the Applicant's spouse would experience hardship 
upon relocation with the Applicant that, when considered in the aggregate, rises to the level of 
extreme. The record establishes that the Applicant's spouse was born in the United States in 1959 
and has never visited Mexico. She has established that she has extensive family ties in the United 
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States, including, as of May 2018, the presence of her elderly father, four adult children, eighteen 
grandchildren, two great-grandchildren, and ten siblings. The Applicant's spouse also has submitted 
documentation evidencing her extensive community ties in the United States, including active 
membership with the I I Church in Colorado. The record also indicates that the 
Applicant's spouse has been diagnosed with numerous medical conditions, including high myopia in 
both eyes with a form of macular degeneration, which requires ongoing follow up and treatment. 
The Applicant's spouse also contends that due to her age, the absence ofrecent work experience, and 
the lack of a high school diploma or GED, she will not be able to obtain gainful employment in 
Mexico. Most notably, the U.S. Department of State has issued a travel warning for the state of 
I I Mexico, where the Applicant and his spouse intend to relocate, stating that U.S. citizens 
should reconsider travel to that state due to violent crime and gang activity. 

The Applicant has established extreme hardship to a qualifying elative for purpose of a waiver for 
unlawful presence. As the Director did not previously consider whether the Applicant has 
established that he merits a favorable exercise of discretion, we find it appropriate to remand the 
record for the Director to determine in the first instance whether the Applicant merits a favorable 
exercise of discretion pursuant to section 212(a)(9)(B)(v) of the Act. 

ORDER: The motion to reopen is granted, and the matter is remanded for the entry of a new 
decision consistent with the foregoing analysis 
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