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The Applicant has applied for an immigrant visa and has been found inadmissible for unlawful presence 
and for having been convicted of a crime involving moral turpitude. He seeks a waiver for these grounds 
of inadmissibility under the Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v), and section 212(h) of the Act, 8 U.S.C. § 1182(h), respectively. U.S. Citizenship and 
Immigration Services (USCIS) may grant a discretionary waiver to foreign nationals who establish their 
eligibility. 

The Director of the Nebraska Service Center denied the application as a matter of discretion, 
concluding that although the Applicant established extreme hardship to a qualifying relative, the 
favorable factors did not outweigh the unfavorable factors in the case, particularly considering the 
serious nature of the Applicant's conviction for committing a lewd act on a child. On appeal, the 
Applicant asserts that his application should not have been denied based on a conviction that is now 
almost three decades old and occurred when he was 19 years old. He argues that a favorable exercise 
of discretion is warranted. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. Section 
291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal. 

I. LAW 

A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i)(II) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present in the United States after the expiration of the period of 
authorized stay or present in the United States without being admitted or paroled. Section 
212(a)(9)(B)(ii) of the Act. There is a discretionary waiver of this inadmissibility if refusal of 
admission would result in extreme hardship to the United States citizen or lawful permanent resident 
spouse or parent of the foreign national. Section 212(a)(9)(B)(v) of the Act. 

A foreign national convicted of ( or who admits having committed, or who admits committing acts which 
constitute the essential elements of) a crime involving moral turpitude ( other than a purely political 



offense) or an attempt or conspiracy to commit such a crime is inadmissible. Section 212(a)(2)(A)(i) of 
the Act, 8 U.S.C. § 1182(a)(2)(A)(i). Individuals found inadmissible under section 212(a)(2)(A)(i) of 
the Act may seek a discretionary waiver of inadmissibility under section 212(h) of the Act. Where the 
activities resulting in inadmissibility occurred more than 15 years before the date of the application, a 
discretionary waiver is available if admission to the United States would not be contrary to the national 
welfare, safety, or security of the United States, and the foreign national has been rehabilitated. Section 
212(h)(l)(A) of the Act. A discretionary waiver is also available if denial of admission would result in 
extreme hardship to a United States citizen or lawful permanent resident spouse, parent, son, or daughter. 
Section 212(h)(l )(B) of the Act. Finally, if a foreign national demonstrates his or her eligibility under 
section 212(h)(l)(A) or (B) of the Act, USCIS must then decide whether to exercise its discretion 
favorably and consent to the foreign national's admission to the United States. Section 212(h)(2) of the 
Act. 

The burden is on the foreign national to establish that a waiver of inadmissibility is warranted in the 
exercise of discretion. Matter of Mendez-Moralez, 21 I&N 296, 299 (BIA 1996). We must balance 
the adverse factors evidencing an applicant's undesirability as a lawful permanent resident with the 
social and humane considerations presented to determine whether the grant of relief in the exercise of 
discretion appears to be in the best interests of the country. Id. at 300 (citations omitted). The adverse 
factors include the nature and underlying circumstances of the inadmissibility ground(s) at issue, the 
presence of additional significant violations of immigration laws, the existence of a criminal record, 
and if so, its nature, recency and seriousness, and the presence of other evidence indicative of bad 
character or undesirability. Id. at 301. The favorable considerations include family ties in the United 
States, residence oflong duration in this country (particularly where residency began at a young age), 
evidence of hardship to the foreign national and his or her family, service in the U.S. Armed Forces, 
a history of stable employment, the existence of property or business ties, evidence of value or service 
in the community, evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to good character. Id. However, a favorable exercise of discretion is not warranted for foreign 
nationals who have been convicted of a violent or dangerous crime, except in extraordinary 
circumstances, such as cases involving national security or foreign policy considerations, or when an 
applicant "clearly demonstrates that the denial ... would result in exceptional and extremely unusual 
hardship." 8 C.F.R. § 212.7(d). Even if the foreign national were able to show the existence of 
extraordinary circumstances pursuant to 8 C.F.R. § 212.7(d), that alone may be insufficient to warrant 
a favorable exercise of discretion. See Matter of Jean, 23 I&N Dec. 373 (A.G. 2002) (providing that 
if the foreign national's underlying criminal offense is grave, a showing of exceptional and extremely 
unusual hardship might still be insufficient to grant the immigration benefit as a matter of discretion). 

II. ANALYSIS 

The record shows that the Applicant entered the United States in January of 1989 without inspection. 
In 1992, he was convicted of lewd act upon a child in violation of California Penal Code section 
288(a), a crime involving moral turpitude. 1 He was removed from the United States inOof 2011. 

1 At the time of the Applicant's conviction, California Penal Code section 288(a) stated: 
Any person who willfully and lewdly commits any lewd or lascivious act, including any of the acts constituting 
other crimes provided for in Part I, upon or with the body, or any part or member thereat: of a child who is 
under the age of 14 years, with the intent of arousing, appealing to, or gratifying the I ust, passions, or sexual 
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Therefore, the Applicant is inadmissible under section 212(a)(9)(B)(i)(II) for unlawful presence of 
over one year, and under section 212(a)(2)(A)(i) for his conviction of a crime involving moral 
turpitude. The Applicant does not contest his inadmissibility on appeal. 

As noted above, when a foreign national has been convicted of a violent or dangerous crime, the 
regulation at 8 C.F.R. § 212.7(d) generally precludes a favorable exercise of discretion except in 
extraordinary circumstances, which include situations in which the foreign national has clearly 
established "exceptional and extremely unusual hardship" if the benefit is denied, or situations in 
which overriding national security or foreign policy considerations exist. In this case, as specified in 
the Director's request for evidence (RFE), the Applicant's conviction is for a violent or dangerous 
crime, subjecting him to the heightened discretionary standard set forth in 8 C.F.R. § 212.7(d). 
Although the Director found that the Applicant established extreme hardship, she did not address 
whether the Applicant clearly established exceptional and extremely unusual hardship, or whether 
national security or foreign policy considerations exist. The Applicant contends on appeal that he 
demonstrated the requisite exceptional and extremely unusual hardship. Regardless, as we explain 
below, we decline to favorably exercise our discretion here. 2 

On appeal, the Applicant asserts that he merits a favorable exercise of discretion. Among other things, 
he contends he has had a clean record since 1992 and has had no other criminal violations. He contends 
his family and community are aware of his "indiscretion" when he was 19 years old. He submits a 
letter from his cousin (the victim) who explains that when they were much younger, the Applicant 
"engaged in inappropriate behavior with [her]," and that they have not had any contact since then. She 
states that she does not wish for the Applicant's family to suffer without him. 

After reviewing the record in its entirety, we do not find that the favorable factors in the case outweigh 
the negative ones. In response to the Director's RFE, regarding his conviction, the Applicant stated 
that he "fell into a terrible mistake which [he] regret[s] to this day, which was having consensual sex 
with a minor. ... " However, according to the Felony Complaint and Information, on and between 

I I 1991, andl I 1991, the Applicant committed the crime of lewd act upon a child under 
the age of 14 years. The record shows that the victim was 12 years old when the crime was 
committed. 3 

We find the Applicant's characterization of his crime as an "indiscretion" and his claim that he 
engaged in "consensual sex" with a 12-year-old when he was 19 years old to constitute evidence of 

desires of that person or the child, is guilty of a felony and shall be punished by imprisonment in the state 
prison for three, six, or eight years. 

In 2008, an immigration judge found the Applicant's conviction to be a crime involving moral turpitude under section 
212(a)(2) of the Act, as well as an aggravated felony under section 101(a)(43)(A) of the Act for the sexual abuse ofa 
minor. In 2010, the Board of Immigration Appeals upheld the Immigration Judge's decision, also finding that the 
conviction is an aggravated felony. 
2 The Applicant does not claim that national security or foreign policy considerations exist in this case. Regarding 
exceptional and extremely unusual hardship, we need not decide whether the Applicant has clearly demonstrated this 
heightened hardship standard and reserve this issue. Our reservation of the issue is not a stipulation that the Applicant 
has met the discretionary standard set forth in 8 C.F.R. § 212. 7( d) and should not be construed as such. Rather, there is 
no constructive purpose in adtessinglthis issue because it does not change the outcome of the appeal. 
3 The victim's date of birth is 1978. 
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bad character, and we conclude that he has not sufficiently acknowledged the gravity of his crime or 
shown remorse for his actions and any harm he caused the victim. 

Moreover, contrary to the Applicant's contention that he has had a clean record since 1992, we note 
that inl lof 1993, his probation was revoked as he "deserted probation." In addition, itj I 
of 2011, the Applicant was convicted of failing to register as a sex offender in violation of section 
11-721 of the Maryland Code of Criminal Procedure. 4 He was sentenced to his time served of 78 
days imprisonment and was subsequently removed from the United States inDof 2011. 

Even considering the positive factors in the case, including the Applicant's significant family ties in 
the United States, the hardship involved in denying his application, and his work in the community as 
a minister, considering the record in its entirety, we find that the negative factors in this case outweigh 
the positive factors. The waiver application will remain denied. 

ORDER: The appeal is dismissed. 

4 Section 11-721 of the Maryland Code of Criminal Procedure states: 
A registrant may not knowingly fail to register, knowingly fail to provide the notice required under§ 11-705 of 
this subtitle, knowingly fail to provide any information required to be included in a registration statement 
described in § 11-706 of this subtitle, or knowingly provide false information of a material fact as required by 
this subtitle. 
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