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The Applicant seeks a waiver of inadmissibility under the Immigration and Nationality Act (the Act) 
section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v), for her previous unlawful presence in the United 
States. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary waiver ifrefusal 
of admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

In addition to unlawful presence, the Applicant was also found to be inadmissible under section 
212(a)(9)(C)(i) of the Act, 8 U.S.C. § 1182(a)(9)(C)(i), for reentering the United States without being 
admitted after her prior unlawful presence of over one year. The Director found that the Applicant is 
currently ineligible to request consent to reapply for admission for this additional ground of 
inadmissibility and, therefore, denied the waiver application as a matter of discretion. 

On appeal, the Applicant argues, among other things, that her two unlawful entries and two periods of 
unlawful presence do not preclude her waiver application from being approved. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. Section 
291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will withdraw the decision and remand the 
matter to the Director for further proceedings consistent with this decision. 

Section 212(a)(9)(B)(i) of the Act provides that a foreign national who has been unlawfully present in 
the United States for one year or more, and who again seeks admission within 10 years of the date of 
departure or removal from the United States, is inadmissible. Section 212(a)(9)(B)(ii) of the Act 
provides that a foreign national is deemed to be unlawfully present in the United States if present in 
the United States after the expiration of the period of authorized stay or is present in the United States 
without being admitted or paroled. Section 212(a)(9)(B)(v) of the Act provides that section 
212( a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful pennanent resident spouse or parent. 

Section 212(a)(9)(C)(i) of the Act provides that any foreign national who has been unlawfully present 
in the United States for an aggregate period of more than one year, or has been ordered removed, and 
who enters or attempts to reenter the United States without being admitted, is inadmissible. Foreign 
nationals found inadmissible under section 212(a)(9)(C)(i) of the Act may seek permission to reapply 



for admission under section 212(a)(9)(C)(ii), which provides that inadmissibility shall not apply to a 
foreign national who seeks admission more than ten years after the date of their last departure from 
the United States if the Secretary of Homeland Security consents to their reapplying for admission 
prior to their attempt to be readmitted. A foreign national may not apply for permission to reapply 
unless they have been outside the United States for more than ten years since the date of their last 
departure from the United States. See Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006); see 
also Matter of Briones, 24 I&N Dec. 355 (BIA 2007); Matter of Diaz and Lopez, 25 I&N Dec. 188 
(BIA 2010). 

Because the Applicant currently resides abroad and is applying for an immigrant visa, the U.S. 
Department of State makes the final determination regarding her inadmissibility. Here, a Department 
of State consular officer has determined that the Applicant is inadmissible under section 
212(a)(9)(B)(i) for unlawful presence of over one year and section 212(a)(9)(C)(i) for reentering the 
United States without being admitted after her prior unlawful presence. Specifically, the Applicant 
testified to the consular officer that she entered the United States without inspection in 1990, returned 
to Mexico in 2000 for approximately 30 days, reentered the United States in September of 2000, again 
without inspection, and then went back to Mexico in August of2009 to be with her ailing mother. The 
consular officer found that the Applicant's inadmissibility for unlawful presence would expire in 
August of 2019, and that she would become eligible to seek permission to reapply for admission in 
August of 2019, ten years after her last departure from the United States. 

The record establishes that more than 10 years have passed since the Applicant's last departure from 
the United States. The Applicant is no longer inadmissible under section 212(a)(9)(B)(i) of the Act, 
and the waiver application is therefore unnecessary. The Applicant may now apply for permission to 
reapply for admission to address her inadmissibility under section 212(a)(9)(C)(i) of the Act. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for farther 
proceedings consistent with this decision. 
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