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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), for having 
accrued unlawful presence in the United States, and under section 212(d)(11) of the Act for alien 
smuggling. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant had 
been found inadmissible under section 212(a)(9)(B)(i)(I I) of the Act for accruing unlawful presence 
in the United States of one year or more before departing and seeking admission within 10 years of 
her last departure. The Director additionally found that the Applicant was inadmissible under section 
212(a)(6)(E)(i) of the Act for having knowingly encouraged, induced, assisted, abetted, or aided 
another foreign national to enter or to try to enter the United States in violation of law. The Director 
further indicated that a U.S. Department of State (DOS) consular officer had determined the Applicant 
was also inadmissible under section 212(a)(4) of the Act, for which there is no waiver. The Director 
then denied the waiver application as a matter of discretion because the Applicant would remain 
inadmissible even if a waiver is granted. 

In these proceedings, an applicant has the burden of proving eligibility for a waiver of 
inadmissibility. Section 291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will dismiss the 
appeal because the Applicant has not met this burden. 

On appeal, the Applicant claims that she is not inadmissible for accruing unlawful presence as she has 
an approved Form l-601A, Application for Provisional Unlawful Presence Waiver, which she 
presented at her consulate interview.1 She disputes that she was involved in the smuggling of her 
daughter, arguing that there is no evidence that she engaged in alien smuggling and none of the factors 

1 The Form l -601A is for certain immigrant visa applicants to request a provisional waiver of the unlawful presence 
grounds of inadmissibility under section 212(a)(9)(B) of the Act before they depart the United States to appear for an 
immigrant visa interview. An approved l-601A waiver is automatically revoked and no longer valid if a DOS consular 
officer determines an individual is ineligible to receive the immigrant visa because of inadmissibility on other grounds. 
See Form l-601A Instructions for Application for Provisional Unlawful Presence Waiver, 
https:/ /www.uscis.gov/sites/defau lt/fi les/fi les/form/i-601ai nstr. pdf. 



needed to demonstrate smuggling are present in her case. Finally, the Applicant insists that there is 
no evidence to support a finding she would become a public charge and contends she has no health 
conditions to suggest she is unable to find employment and no convictions that would prevent her 
from being hired. 

In an affidavit submitted with the appeal, the Applicant asserts that she was not involved in smuggling 
her daughter, who was brought to the United States by her brother, and maintains that she has an 
awaiting job so she would not become a financial burden to the government. With the appeal she 
submits a letter from a prospective employer offering her work in private home health care. 

Under section 212(d)(11) of the Act, U.S. Citizenship and Immigration Services (USCIS) may grant 
a discretionary waiver for alien smuggling inadmissibility to serve humanitarian purposes, to assure 
family unity, or when it is otherwise in the public interest, but only if the violation involved the foreign 
national's spouse, parent, son, or daughter. Under section 212(a)(4) of the Act, an individual seeking 
admission to the United States or seeking to adjust status to that of an individual lawfully admitted for 
permanent residence is inadmissible if the individual, "at the time of application for admission or 
adjustment of status, is likely at any time to become a public charge." 

Because the Applicant is residing abroad and applying for an immigrant visa, DOS makes the final 
determination concerning admissibility and eligibility for a visa, not USCIS. Here, the record reflects 
that a DOS consular officer determined that the Applicant is admissible under section 212(a)(4) of the 
Act. In general, no waiver is available for immigrants ineligible under the public charge ground.2 

ORDER: The appeal is dismissed. 

2 See Waivers for Immigrants, U.S. Department of State Foreign Affairs Manual, 9 FAM 302.8-2(E)(1), 
https://fam .state.gov/fam/09fam/09fam030208. htm I. 
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