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The Applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), for unlawful presence, and under section 
212(d)(l 1) of the Act, 8 U.S.C. § 1182(d)(l 1), for alien smuggling. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant did 
not meet the eligibility requirements for a waiver, which is available only in cases involving smuggling 
of certain relatives. The Director did not address the Applicant's waiver for unlawful presence. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361; Matter ofSkirball Cultural Ctr., 25 I&N Dec. 799, 806 (AAO 
2012). Upon de nova review, we will dismiss the appeal. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

Any foreign national who at any time knowingly has encouraged, induced, assisted, abetted, or aided 
any other foreign national to enter or to try to enter the United States in violation oflaw is inadmissible. 
Section 212(a)(6)(E) of the Act. 

A discretionary waiver is available for humanitarian purposes, to assure family unity, or when it is 
otherwise in the public interest in the case of an applicant seeking admission or adjustment of status 
as an immediate relative or immigrant under section 203(a) (other than paragraph (4) thereof), if the 
applicant has encouraged, induced, assisted, abetted, or aided only an individual who at the time of 
the offense was the applicant's spouse, parent, son, or daughter (and no other individual) to enter the 
United States in violation of law. Section 212(d)(l 1) of the Act. 



II. ANALYSIS 

The issue on appeal is whether the Applicant is eligible for a discretionary waiver for alien smuggling 
and unlawful presence. 1 A waiver is only available for alien smuggling if the individual smuggled is 
the Applicant's spouse, parent, son, or daughter (and no other individual). The Applicant stated at her 
consular interview that she smuggled two children into the United States in 1998. She claimed that 
the younger child was her child and the older child was her nephew. On appeal, she states that there 
was miscommunication and that the older child was actually her younger brother. However, she also 
claims that the older child, her brother, was duly registered as her child at birth by the Mexican 
authorities and is therefore legally her child. She asserts that U.S. Citizenship and Immigration 
Services (USCIS) does not have jurisdiction to challenge the mother-child relationship already 
established in the jurisdiction of the child's birth. The Applicant also claims that he should be 
considered her child as she adopted him, and section 101 (b )( 1 )(E) of the Act defines a child as "a child 
adopted while under the age of sixteen years if the child has been in the legal custody o±: and has 
resided with, the adopting parent or parents for at least two years ... " 

The record includes no evidence to support the Applicant's assertion that she adopted her brother, and 
she stated at her consular interview that she never formally adopted him. It is also not clear from the 
record why the Applicant appears as the child's mother on his birth certificate, but she has stated that 
he is not in fact her biological child. The Applicant has not established that she legally adopted him 
or that, based solely on erroneous information on his birth certificate, she was recognized under 
Mexican law as his mother. 

The record indicates that the Applicant assisted a child to enter the United States in violation of law, 
and she has not established that the child, who she states is in fact her younger brother, is her child as 
defined in section 101 (b )(1 )(E) of the Act. We find that she is not eligible for a waiver for alien 
smuggling as she smuggled an individual who was not her spouse, parent, son, or daughter. 

As the Applicant is inadmissible for alien smuggling and not eligible for a waiver, no purpose would 
be served in addressing whether she is eligible for a waiver of her unlawful presence. See Matter of J
F-D-, 10 I&N Dec. 694 (Reg'l Comm'r 1963) (no purpose would be served in granting a waiver if an 
individual would remain inadmissible under another provision of the Act.) 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 291 of the 
Act, 8 U.S.C. § 1361. Here, she has not met that burden. 

ORDER: The appeal is dismissed. 

1 The record reflects that the Applicant is inadmissible under section 212(a)(6)(E) of the Act for smuggling two children 
into the United States in 1998. The record also reflects that she is inadmissible under section 212(a)(9)(B)(i) of the Act 
for accruing unlawful presence from July 25, 1998, the date she entered the United States without inspection, until her 
departure in July 2017, and seeking admission within 10 years of her departure. 
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