
U.S. Citizenship 
and Immigration 
Services 

In Re: 5464927 

Appeal of Nebraska Service Center Decision 

Form I-601, Application to Waive Inadmissibility Grounds 

Non-Precedent Decision of the 
Administrative Appeals Office 

Date: JAN. 17, 2020 

The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v) and under 
section 212(h) of the Act. 

The Director of the Nebraska Service Center denied the application, finding that a consular officer of 
the Department of State (DOS) had found the Applicant inadmissible under section 212( a)(9)(B)(i)(II) 
of the Act for accruing unlawful presence in the United States of one year or more before departing 
and seeking admission within 10 years of her last departure, and under section 212(a)(2)(A)(i)(II) of 
the Act for a controlled substance violation. The Director then determined that the Applicant was not 
eligible for a waiver because his controlled substance violation was not related to a single offense of 
simple possession of 30 grams or less of marijuana, but rather involved cocaine, and denied the 
application as a matter of discretion. 

On appeal, the Applicant submits a brief and asserts that the Director erred in finding him inadmissible 
under either section. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Here, the record reflects that in c:J 2012, the Applicant was charged with 
possession of a controlled substance in violation of California Health and Safety Code (CHSC) section 
11377(a) and a lab report found the substance to be .08 grams of powder containing methamphetamine. 
In I I 2012, the Applicant pl~ilty and was given deferred entry of judgment under 
California Penal Code (CPC) § 1000. Inl_J2014, he was determined to have completed requirements 
in a diversion program and judgment terminated. The Applicant later petitioned the Superior Court 
of California to have his plea withdrawn. A judge granted the petition, finding that pursuant to CPC 
section 1203.43 the plea of guilty is withdrawn and the information or complaint dismissed because 
the information given the Applicant pursuant to penal code section 1000.4 regarding the consequences 
of his plea and entry in the diversion program "constitutes misinformation about the actual 
consequences of making a plea in the case" and "based on this misinformation and the potential harm, 
the defendant's prior plea is invalid." 



In this case, a state court judge granted the Applicant's petition to have his plea of guilty withdrawn 
and then dismissed charges against the Applicant because of a substantive or procedural defect in the 
proceeding. The Applicant therefore is not inadmissible under section 212(a)(2)(A) of the Act. See 
Matter of Thomas and Thompson, 27 I&N Dec. 674 (A.G. 2019). In light of this, we requested and 
DOS agreed to remove this inadmissibility finding. 

As the Applicant is no longer inadmissible for a controlled substance violation, we will remand the 
matter to the Director to evaluate whether he is eligible for a waiver of his unlawful presence 
inadmissibility under section 212(a)(9)(B)(v) of the Act. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for entry of a new 
decision consistent with the foregoing analysis. 
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