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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under 
section 212(h) and section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(h) and§ 1182(a)(9)(B)(v). 

The Director of the Nebraska Service Center denied the waiver, concluding that although the Applicant 
had established extreme hardship to his lawful permanent resident spouse, he was convicted of a 
violent or dangerous crime and had not established he merited a favorable exercise of discretion. 

On appeal, the Applicant does not contest his inadmissibility for unlawful presence or that his 
conviction for robbery under section 211 of the California Penal Code is a crime involving moral 
turpitude. He does claim that his conviction meets the exception to criminal inadmissibility under 
section 212(a)(2)(A) of the Act (commonly referred to as the petty offense exception). He indicates 
further that because he is not criminally inadmissible, he is not subject to a heightened discretionary 
standard and merits the favorable exercise of discretion. 

Upon de nova review, we will remand the matter to the Director for proceedings consistent with this 
decision. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
without being admitted or paroled. Section 212( a)(9)(B)(ii) of the Act. This inadmissibility may be 
waived as a matter of discretion if refusal of admission would result in extreme hardship to a U.S. 
citizen or lawful permanent resident spouse or parent. Section 212(a)(9)(B)(v) of the Act. 

Any foreign national convicted of, or who admits having committed, or who admits committing acts 
which constitute the essential elements of a crime involving moral turpitude ( other than a purely political 



offense) or an attempt or conspiracy to commit such a crime is inadmissible. Section 212(a)(2)(A) of 
the Act. 

This inadmissibility does not apply to a foreign national who committed only one crime if the maximum 
penalty possible for the crime did not exceed imprisonment for one year and the alien was not sentenced 
to a term of imprisonment in excess of six months (regardless of the extent to which the sentence was 
ultimately executed). Section 212(a)(2)(A) of the Act. 

Individuals found inadmissible under section 212(a)(2)(A) of the Act for a crime involving moral 
turpitude may seek a discretionary waiver of inadmissibility under section 212(h) of the Act. A waiver 
is available if denial of admission would result in extreme hardship to a United States citizen or lawful 
permanent resident spouse, parent, son, or daughter. Section 212(h)(l)(B) of the Act. n: however, the 
foreign national's conviction is for a violent or dangerous crime, USCIS may not grant a waiver unless 
the foreign national also shows "extraordinary circumstances" with the final stipulation that, even if such 
a showing is made, the waiver can still be denied because of the gravity of the offense. 8 C.F .R. 
§ 212.(7)(d). 

II. ANALYSIS 

The Applicant does not contest his inadmissibility for unlawful presence, which the record supports. 1 

He also does not contest that he has been convicted of a crime involving moral turpitude or that his 
conviction is for a violent or dangerous crime. However, he does contend that 1) he is not inadmissible 
for his conviction because he qualifies for the petty offense exception and 2) because he is not 
criminally inadmissible he merits a waiver as a matter of discretion. 

A. Criminal Inadmissibility 

Court records froml I California show the Applicant was convicted of robbery in the second 
degree under California Penal Code section 211. The court sentenced the Applicant to 111 days in 
prison, 36 months of probation, and an $800 fine for his actions. At the time of the Applicant's 
conviction, California Penal Code section 213 provided a maximum punishment of five years in prison 
for robbery in the second degree. Thus, because the maximum punishment possible for the Applicant's 
crime is more than one year in prison, he is not eligible for the petty offense exception and is 
inadmissible for a crime involving moral turpitude. 

In addition, we will not disturb the Director's finding that the Applicant has shown extreme hardship 
to a qualifying relative, his lawful permanent resident spouse. Furthermore, we agree with the 
Director's finding that the Applicant's crime is violent or dangerous, subjecting him to the heightened 
discretionary standard of section 8 C .F .R. § 212. 7 ( d). 

1 Records indicate the Applicant entered the United States without inspection in 1992, at approximately 10 years old, and 
did not depart until March 2010. Section 212(a)(9)(B)(iii)(T) of the Act provides that an individual does not accrue 
unlawful presence while under 18 years of age. See Memorandum from Donald Neufeld, Acting Associate Director for 
Domestic Operations Directorate, USCTS, Consolidation of Guidance Concerning Unlawful Presence for Purposes of 
Sectipl1,S....2121,a)(9 )(B )(i) and 2 l 2(a)(9 )(C)(i)(I) of the Act 29 (May 6, 2009). Thi Applirnt did not attain 18 years of age 
untill___J2000. Thus, he accrued over one year of unlawful presence from 2000, the day after he turned 18 
years old, to March 2010, when he departed the United States. 
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B. Discretion 

Although the Director found the Applicant's conviction subjected him to the heightened discretionary 
standard of a violent or dangerous crime, the decision does not show, as required by 8 C.F.R. 
§ 212.7(d), that the Director considered whether extraordinary circumstances, such as exceptional and 
extremely unusual hardship, existed in the Applicant's case. Instead, the Director found the Applicant 
did not merit a favorable exercise of discretion because the unfavorable factors outweighed the 
favorable in his case. The Director explained that although there were favorable factors in the 
Applicant's case, his conviction for robbery (a violent or dangerous crime) and unlawful presence in 
the United States outweighed them. However, after review, it appears the Director did not consider 
all of the Applicant's positive factors. 

The Director states, in regards to favorable factors, that the Applicant has a lawful permanent resident 
spouse, who the Applicant has shown would experience extreme hardship given his continued 
inadmissibility, and a stepson. The Director adds that a mental health professional diagnosed the 
spouse with major depressive disorder and generalized anxiety disorder. The Applicant's departure 
from the United States, and the fact that he has not had any further adverse encounters with law 
enforcement after that departure, were also listed as positive factors. Finally, the Director indicated 
the spouse moved from California to Arizona to be closer to the Applicant. 

This analysis omitting the favorable factor of the Applicant having a U.S. citizen daughter. Moreover, 
it also does not take into account claimed hardships to the Applicant, his stepson, and/or his daughter 
as positive factors. The Applicant and his spouse describe these family hardships as being emotional, 
medical, and financial. The spouse indicates that her son is not attending school as required by law, 
that she suffers panic attacks, and tey recrve government financial assistance. The Applicant also 
relays how the stress of living in without being able to help his family is affecting him. 
Furthermore, as claimed by the Applicant on appeal, the Director's analysis does not appear to 
consider evidence establishing the Applicant's ties to the United States and/or rehabilitation, 
including, but not limited to, his ownership of a business in the United States employing at least 10 
people, his compliance with immigration law since his 2010 voluntary departure, as well as his 
employment record in Mexico. 

Although the record contains evidence of other positive factors, the Director's decision does not appear 
to address these factors. Thus, we are remanding the matter for the Director to review whether the 
Applicant has shown there are extraordinary circumstances in his case. If extraordinary circumstances 
exist, then the Director must also review all positive factors presented. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 
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