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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v) for having 
accrued unlawful presence, and under section 212(a)(6)(E)(i) of the Act for having knowingly 
encouraged, induced, assisted, abetted, or aided another foreign national to enter or to try to enter the 
United States in violation of law. 

The Director of the Nebraska Service Center denied the application, concluding that a U.S. Department 
of State (DOS) consular officer had determined the Applicant was inadmissible under section 
212(a)(9)(B)(i)(II) of the Act for accruing unlawful presence in the United States of one year or more 
before departing and seeking admission within 10 years of her last departure, and that the consular 
officer had also determined the Applicant was inadmissible for alien smuggling under section 
212(a)(6)(E)(i) of the Act. Under section 212(d)(l 1) of the Act, U.S. Citizenship and Immigration 
Services (USCIS) may grant a discretionary waiver for alien smuggling inadmissibility to serve 
humanitarian purposes, to assure family unity, or when it is otherwise in the public interest, but only 
if the violation involved the foreign national's spouse, parent, son, or daughter. The Director 
concluded that the Applicant was ineligible for a waiver because one of the individuals she assisted 
was her aunt, and not her spouse, parent, son, or daughter. 

An applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 291 of the 
Act, 8 U.S.C. § 1361. Upon de nova review, we will remand the matter to the Director for the entry 
of a new decision consistent with the following analysis. 

The Applicant was found inadmissible for accruing unlawful presence of more than one year for 
entering the United States without inspection in 2004 and remaining until her departure in 2018. She 
does not contest this inadmissibility finding on appeal. The Applicant argues, however, that she is not 
subject to the smuggling provisions because she was being smuggled by her lawful permanent resident 
aunt when their automobile was seized by U.S. border patrol agents, and that she was riding along 
with her minor son, for whom she contends she would otherwise qualify for a waiver. The Applicant 
submits a I 12003 letter from the U.S. Border Patrol notifying the vehicle's owner of its 



seizure and citing to relevant sections of the Act. 1 The Applicant also submits an October 2003 
request from the seized vehicle's owner, an apparent relative of the Applicant, seeking to have the 
vehicle returned. 

We acknowledge the Applicant's contentions that she is not inadmissible for alien smuggling. 
However, because the Applicant is residing abroad and applying for an immigrant visa, the U.S. 
Department of State makes the final determination concerning eligibility for a visa. Thus, as a result 
of the consular officer's finding of inadmissibility for alien smuggling, the Applicant requires a waiver 
under section 212(d)(l l) of the Act. 

Nevertheless, the Applicant appears eligible to apply for a waiver of this inadmissibility. A review of 
the record indicates that the Applicant was a passenger in the automobile, and her aunt, who was 
another passenger, was a lawful permanent resident at the time. Moreover, the other occupant of the 
car (the driver) was a U.S. citizen. As such, although the Director indicated the Applicant was 
ineligible for the section 212( d)( 11) waiver because the individual smuggled was her aunt, and not her 
spouse, parent, son, or daughter, the aunt was a lawful permanent resident, and it does not appear the 
aunt was attempting to enter in violation of law. This is supported by the February 2018 DOS refusal 
notice which indicates that, although found inadmissible for alien smuggling, the Applicant is eligible 
to apply for a waiver. 2 

Thus, we will remand the matter to the Director to adjudicate the Applicant's request for a waiver 
under sections 212(d)(l 1) and 212(a)(9)(B)(v) of the Act. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for entry of a new 
decision consistent with the foregoing analysis. 

1 Sections 274(a)(T)(A)(ii) and (iv) of the Act, which identify violations of law related to transportation of aliens and 
encouraging aliens to enter or remain in the United States. 
2 It is unclear when she attempted to smuggle her minor son, or if this was a separate incident from the one with the aunt 
and a male U.S. citizen driver. 
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