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The Director of the Nebraska Service Center denied the request to waive the Applicant's 
inadmissibility under section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v). The Director 
found that the Applicant's U.S . citizen father, who had filed a Form I-130, Petition for Alien Relative, 
on her behalf, is deceased and concluded that the Applicant had established the functional equivalent 
of a finding of extreme hardship. However, the Director then denied the waiver application as a matter 
of discretion. We sustained the Applicant's appeal, determining that the Applicant sufficiently 
addressed deficiencies noted by the Director and concluding that the record demonstrated that the 
Applicant's positive factors outweigh the negative ones such that she merits a favorable exercise of 
discretion. 

We are reopening this matter sua sponte. 8 C.F.R. § 103.5(a)(5). Section 204(1) of the Act, 8 U.S.C. 
§ 1154(1), indicates that aliens who meet certain conditions may still have their adjustment and other 
related applications adjudicated notwithstanding the death of the qualifying relative. Specifically, this 
section provides discretion where an alien may apply for a waiver of inadmissibility even though the 
qualifying relative for purposes of extreme hardship has died. Moreover, in cases in which the 
deceased individual is both the qualifying relative for purposes of section 204(1) of the Act and the 
qualifying relative for purposes of an extreme hardship determination, the death of the qualifying 
relative is treated as the functional equivalent of a finding of extreme hardship. See 9 USCIS Policy 
Manual B.4(C), https://www.uscis.gov/policymanual. 

However, another review of the record reveals that the Form I-130 filed for the Applicant by her now 
deceased father appears to have been reinstated under 8 CFR § 205.l(a)(3)(i)(C)(2), which requires 
the principal beneficiary to establish that a person related to the principal beneficiary as described in 
section 213A(f)(5)(B) of the Act is willing and able to file an affidavit of support as a substitute 
sponsor. This regulation, however, does not contain the same benefits pertaining to inadmissibility 
waivers as section 204(1) of the Act. 

As such, to waive inadmissibility under section 212(a)(9)(B)(v) of the Act the Applicant must establish 
extreme hardship to a living qualifying relative. Therefore we will remand the matter to the Director 



to determine whether the Applicant has a living U.S. citizen or lawful permanent resident parent or 
spouse, and if so, whether the Applicant demonstrates eligibility for the waiver. 

ORDER: The decision of the Administrative Appeals Office is withdrawn. The matter is 
remanded to the Director of the Nebraska Service Center for the entry of a new decision 
consistent with the foregoing analysis. 
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