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The Applicant requested an immigrant visa and seeks a waiver of inadmissibility under 212(a)(9)(B)(v) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(a)(9)(B)(v), for having accrued 
unlawful presence in the United States. U.S. Citizenship and Immigration Services (USCIS) may grant 
a discretionary waiver if refusal of admission would result in extreme hardship to a qualifying relative or 
qualifying relatives. 

The Director of the New York, New York District Office denied the waiver application, noting the 
Applicant' s previously filed Form 1-485, Application to Register Permanent Residence or Adjust 
Status, was denied in 2015, and therefore there is no basis for filing a waiver application. On appeal, 
the Applicant contends that the Director erroneously denied the waiver application on the sole basis 
of his 2015 Form 1-485 denial. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. Section 
291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will remand the matter for the entry of a 
new decision. 

The record indicates the Applicant applied for an immigrant visa with the Department of State (DOS) 
in Barbados in June 2018. Subsequently, the Applicant filed the instant waiver application in 
September 2018 to waive his inadmissibility under section 212(a)(9)(B)(i)(II) of the Act for accruing 
unlawful presence in the United States of one year or more before departing and seeking admission 
within 10 years of his last departure. 

The Director did not acknowledge the Applicant's immigrant visa application with DOS and 
erroneously determined that he had no basis for filing a waiver application. We note that while the 
Applicant listed al I New York mailing address on the application, he also provided his 
DOS Consular Case Number in section 15, page 2, of the application and indicated that he is seeking 
a visa and was already interviewed by a DOS consular officer. 

Therefore, considering the Applicant's recently filed immigrant visa application, we find it appropriate 
to remand the record to allow the Director of the Nebraska Service Center, who has jurisdiction over 
waiver applications filed by individuals applying for an immigrant visa, to determine in the first 



instance whether the Applicant established extreme hardship to a qualifying relative. If extreme hardship 
is established, the Director should consider whether a waiver is warranted as a matter of discretion. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 
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