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The Applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), for unlawful presence, and under section 
212(d)(l 1) of the Act, 8 U.S .C. § 1182(d)(l 1), for alien smuggling. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant did 
not meet the eligibility requirements for a smuggling waiver, which is available only in cases involving 
smuggling of certain relatives. The Director therefore did not address the Applicant's waiver for 
unlawful presence. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361; Matter ofSkirball Cultural Ctr., 25 I&N Dec. 799, 806 (AAO 
2012). Except where a different standard is specified by law, an applicant must prove eligibility for 
the requested immigration benefit by a preponderance of the evidence. Matter of Chawathe, 25 l&N 
Dec. 369, 375-76 (AAO 2010). This office reviews the questions in this matter de nova. See Matter 
of Christa 's Inc., 26 I&N Dec. 537,537 n.2 (AAO 2015). Upon de nova review, we will dismiss the 
appeal. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212(a)(9)(B)(ii) of the Act. 

This inadmissibility may be waived as a matter of discretion if refusal of admission would result in 
extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. Section 
212(a)(9)(B)(v) of the Act. 



Any foreign national who at any time knowingly has encouraged, induced, assisted, abetted, or aided 
any other foreign national to enter or to try to enter the United States in violation oflaw is inadmissible. 
Section 212(a)(6)(E) of the Act. 

A discretionary waiver is available for humanitarian purposes, to assure family unity, or when it is 
otherwise in the public interest in the case of an applicant seeking admission or adjustment of status 
as an immediate relative or immigrant under section 203(a) (other than paragraph (4) thereof), if the 
applicant has encouraged, induced, assisted, abetted, or aided only an individual who at the time of 
the offense was the applicant's spouse, parent, son, or daughter (and no other individual) to enter the 
United States in violation oflaw. Section 212(d)(l 1) of the Act. 

II. ANALYSIS 

The issue on appeal is whether the Applicant is eligible for a discretionary waiver for alien smuggling 
and unlawful presence. 1 The record reflects that onl I 2005, the Applicant was a passenger 
in a car which sought entry at thel lport-of-entry, and an undocumented individual was in 
the rear of the car concealed under a blanket. In regard to this event, the Applicant asserts that in 
I I Mexico she paid an individual gas money in exchange for a ride to California, she did not see 
or otherwise know that there was an undocumented individual in the vehicle, and the purpose of her 
trip was not smuggling. Other than her brief statement, the record does not include evidence to support 
the Applicant's claim that she was unaware of an undocumented individual in the same vehicle as her 
while seeking entry to the United States. 

The record reflects that the Applicant assisted an individual in an attempt to enter the United States in 
violation of law. Furthermore, as the Applicant resides overseas, and is applying for an immigrant 
visa, the Department of State (DOS) makes the final determination on her inadmissibility. 

A waiver is only available for alien smuggling if the individual smuggled is the Applicant's spouse, 
parent, son, or daughter (and no other individual). We find that the Applicant is not eligible for a 
waiver as the individual was not her spouse, parent, son, or daughter. 

As the Applicant is inadmissible for alien smuggling and not eligible for a waiver, no purpose would 
be served in addressing whether she is eligible for a waiver of her unlawful presence. See Matter of J
F-D-, 10 I&N Dec. 694 (Reg'l Comm'r 1963) (no purpose would be served in granting a waiver if an 
individual would remain inadmissible under another provision of the Act.) 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. Section 291 of the 
Act, 8 U.S.C. § 1361. Here, she has not met that burden. 

ORDER: The appeal is dismissed. 

1 The recordJso reflects rat the Applicant is inadmissible under section 212(a)(9)(B)(i) of the Act for accruing unlawful 
presence fro ~--~ 2005, the date she entered the United States without inspection, until her departure in June 2017, 
and seeking admission within 10 years of her departure. She does not contest this finding on appeal. 
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