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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver of 
inadmissibility under the Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v). U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary 
waiver if refusal of admission would result in extreme hardship to a qualifying relative or qualifying 
relatives. 

The Director of the San Diego, California Field Office denied the application, concluding that the 
Applicant did not establish extreme hardship to his spouse, the only qualifying relative in this case, if 
he is denied admission. On appeal, the Applicant argues, in part, that the Director ignored most of the 
evidence that was submitted, including the Applicant's spouse's physical and mental health problems 
as well as her daughter's depression and self-harming behaviors. The Applicant submits additional 
evidence on appeal. 

The Applicant bears the burden of proof to establish eligibility for the requested benefit by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25 I&N 
Dec. 369, 375 (AAO 2010). Upon our de nova review, we will remand the matter for the entry of a 
new decision. 

A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II). A foreign 
national is deemed to be unlawfully present in the United States if present in the United States after 
the expiration of the period of authorized stay or present in the United States without being admitted 
or paroled. Section 212(a)(9)(B)(ii) of the Act. There is a discretionary waiver of this inadmissibility 
if refusal of admission would result in extreme hardship to the United States citizen or lawful 
permanent resident spouse, parent, son, or daughter of the foreign national, or in the case of an 
applicant for a fiance(e) visa, extreme hardship to the petitioning U.S. citizen fiance(e). 
Section 212(a)(9)(B)(v) of the Act. 

A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) 



(citations omitted). We recognize that some degree of hardship to qualifying relatives is present in 
most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-31 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme 
hardship). In determining whether extreme hardship exists, individual hardship factors that may not 
rise to the level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 
882 (BIA 1994) ( citations omitted). 

The Director described the Applicant's periods of unlawful presence in the United States and the 
Applicant does not contest his inadmissibility. On appeal, the Applicant argues that the Director failed 
to take into account the Applicant's "nuanced" situation. He states that although his spouse visits 
Mexico, she cannot relocate with him to Mexico, in part because her daughter has been suffering from 
depression and self-harm. An updated letter from the Applicant's spouse explains that she was a 
victim of domestic violence in her previous marriage and that, among other things, she fears that if the 
Applicant departs the United States, she would come home "to the lifeless corpse of [her] daughter." 
The Applicant also submits copies of medical records, an updated letter from his spouse's physician, 
and high school equivalency test results. 

The record includes a copy of the Applicant's spouse's divorce proceedings describing allegations of 
domestic violence and sexual abuse, a temporary restraining order against her ex-husband, and a child 
custody and visitation order prohibiting her ex-husband from any visitation. The record also shows 
that the Applicant's spouse's younger daughter (the Applicant's stepdaughter), who is currently 15 
years old, suffers from depression and self-harm (i.e., cutting). A psychological evaluation indicates 
that the Applicant's spouse does not consider moving to Mexico a viable option, in part due to her 
daughter's mental health needs. Several letters of support in the record discussed the Applicant's good 
moral character and describe how the Applicant emotionally as well as financially supports his spouse 
and children. 

The Director's decision did not acknowledge the evidence of domestic violence or the couple's 
daughter's serious mental health issues. Considering the Applicant has submitted new, material 
evidence on appeal, we deem it appropriate to remand the matter for the Director to consider the record 
in its entirety in the first instance to determine whether extreme hardship has been established and, if 
so, whether a favorable exercise of discretion is warranted. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 
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