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The Applicant has applied to adjust status to that of a lawful permanent resident and seeks a waiver of 
inadmissibility under section 212(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(i), and section 212(a)(9)(B)(v) of the Act. 

The Director of the Sacramento, California Field Office determined the Applicant was inadmissible 
under section 212(a)(6)(C)(i) of the Act for fraud or misrepresentation and under section 
212(a)(9)(B)(i)(I) of the Act for accruing unlawful presence in the United States of more than 180 
days but less than one year and seeking admission within three years of her last departure. The 
Director then denied the waiver application, concluding that the Applicant did not establish her lawful 
permanent resident spouse, the only qualifying relative, would experience extreme hardship if she is 
denied admission to the United States. 

On appeal, the Applicant asserts that the Director erred by not considering most of the submitted 
evidence and by not properly evaluating hardship to her spouse. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Upon de nova review, we will remand the matter to the Director for the entry of a 
new decision. 

I. LAW 

Any foreign national who, by fraud or willfully misrepresenting a material fact , seeks to procure ( or 
has sought to procure or has procured) a visa, other documentation, or admission into the United States 
or other benefit provided under the Act, is inadmissible. Section 212(a)(6)(C)(i) of the Act. There is 
a discretionary waiver of this inadmissibility if refusal of admission would result in extreme hardship 
to the United States citizen or lawful permanent resident spouse or parent of the foreign national. 
Section 212(i) of the Act. 

A foreign national who was unlawfully present in the United States for a period of more than 180 days 
but less than 1 year, voluntarily departed the United States prior to the commencement of proceedings 
under section 235(b )(1) or section 240, and again seeks admission within 3 years of the date of such 



departure or removal, is inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is 
deemed to be unlawfully present in the United States if present after the expiration of the period of 
authorized stay or if present in the United States without being admitted or paroled. Section 
212(a)(9)(B)(ii) of the Act. 

II. ANALYSIS 

The Director found the Applicant inadmissible for fraud or misrepresentation and for accruing 
unlawful presence in the United States. The record reflects that the Applicant admits she applied for 
a tourist visa in 1990 by indicating she was single when she was in fact married at the time, and that 
she then entered the United States and remained until November 1997, accruing unlawful presence 
from April 1, 1997 until her departure. 1 The Applicant has not contested the finding of inadmissibility 
on appeal, thus she must demonstrate that denial of the application would result in extreme hardship 
to her spouse. 

In denying the waiver application, the Director found that evidence did not support the Applicant's 
assertion that her spouse would suffer extreme hardship without her since he depends on her care for 
their daughter and for his brother because he is regularly required to travel for work. The Director 
further indicated that the spouse claims the Applicant's absence causes him hardship due to his medical 
condition but concluded that the Applicant did not address how she assists her spouse in his medical 
needs. The Director also found that the Applicant did not discuss why she would be unable to find 
employment and care for her family if they returned to Mexico with her. 

On appeal, the Applicant reasserts that if she is unable to remain in the United States her spouse will 
suffer extreme hardship as he would become the sole care giver for their 16-year-old daughter, his 
health issues would likely worsen, he would risk being unable to continue his job that requires 
significant travel, and he would have to take on responsibility for caring for his disabled brother. The 
Applicant also affirms that her spouse's affidavit indicated he would not relocate to Mexico with her, 
but rather remain in the United States to continue to work and support the family. 

With the appeal the Applicant submits additional evidence, including: a declaration from the 
Applicant; an updated affidavit from her spouse; a supplemental letter from the spouse's doctor; an 
additional letter from the spouse's employer; an updated affidavit from the Applicant's daughter; 
letters from the daughter's school principal and her college advisor; school transcripts for the daughter; 
and additional letters of support from the Applicant's family and friends addressing hardship to the 
family and the Applicant's character. 

Based on the evidence submitted by the Applicant on appeal, which includes new and additional 
information concerning hardship to her spouse and other factors relevant to her waiver application, we 

1 The Applicant accrued unlawful presence after the April 1, 1997, effective date of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, until she departed in November 1997. The Applicant indicates that she returned to 
the United States without inspection in January 1998. 
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will remand the matter to the Director to review the evidence and make a determination of the 
Applicant's eligibility for a waiver of inadmissibility based on the merits. 2 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 

2 We note that the Applicant submitted the waiver application and supporting documentation with a Form T-485, 
Application to Register Permanent Residence or Adjust Status. The Form 1-601 was denied without the Applicant 
receiving a request for evidence or a notice of intent do deny to allow her to address identified deficiencies in the extreme 
hardship evidence. 
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