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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under the 
Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v),8 U.S.C. § 1182(a)(9)(B)(v); section 
212(i), 8 U.S.C. § l l 82(i). 

The Director of the Nebraska Service Center denied the application, concluding that while the 
Applicant established that denial of admission would result in extreme hardship to his qualifying 
relative, he did not warrant a favorable exercise of discretion. 

The burden of proof in these proceedings rests solely with the Applicant. Section 291 of the Act, 
8 U.S.C. § 1361. Upon de nova review, we will dismiss the appeal because the Applicant has not met 
this burden. 

I. LAW 

A foreign national who has been unlawfully present in the United States for one year or more, and 
who again seeks admission within 10 years of the date of departure or removal from the United States, 
is inadmissible. Section 212(a)(9)(B)(i)(II) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present in the United States after the expiration of the period of 
authorized stay or is present in the United States without being admitted or paroled. Section 
212(a)(9)(B)(ii) of the Act. There is a discretionary waiver of this inadmissibility if refusal of 
admission would result in extreme hardship to the United States citizen or lawful permanent resident 
spouse or parent ofthe foreign national. Section 212(a)(9)(B)(v) ofthe Act. 

Any foreign national who, by fraud or willfully misrepresenting a material fact, seeks to procure ( or 
has sought to procure or has procured) a visa, other documentation, or admission into the United States 
or other benefit provided under the Act is inadmissible. Section 212(a)(6)(C)(i) of the Act. 

There is a waiver of this inadmissibility if refusal of admission would result in extreme hardship to the 
United States citizen or lawful permanent resident spouse or parent of the foreign national. If the foreign 
national demonstrates the existence of the required hardship, then he or she must also show that USCIS 
should favorably exercise its discretion and grant the waiver. Section 212(i) of the Act. 



A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) 
( citations omitted). We recognize that some degree of hardship to qualifying relatives is present in 
most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-1 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme hardship). 
In determining whether extreme hardship exists, individual hardship factors that may not rise to the 
level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 882 (BIA 
1994) ( citations omitted). 

II. ANALYSIS 

The issue on appeal is whether the Applicant merits a favorable exercise of discretion. The Applicant 
does not contest the finding of inadmissibility for unlawful presence 1 or fraud or misrepresentation, 2 

determinations supported by the record. 

The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the exercise 
of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must balance the 
adverse factors evidencing the Applicant's undesirability as a lawful permanent resident with the 
social and humane considerations presented to determine whether the grant of relief in the exercise of 
discretion appears to be in the best interests of the country. Id. at 300 (citations omitted). The adverse 
factors include the nature and underlying circumstances of the inadmissibility ground(s) at issue, the 
presence of additional significant violations of immigration laws, the existence of a criminal record, 
and if so, its nature, recency and seriousness, and the presence of other evidence indicative of bad 
character or undesirability. Id. at 301. The favorable considerations include family ties in the United 
States, residence of long duration in this country (particularly where residency began at a young age), 
evidence of hardship to the foreign national and his or her family, service in the U.S. Armed Forces, 
a history of stable employment, the existence of property or business ties, evidence of value or service 
in the community, evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to good character. Id. 

The adverse factors presented in this case include the Applicant's unlawful entry, unlawful presence, 
unauthorized employment, and fraud or misrepresentation. Another adverse factor is the Applicant's 
2012 arrest. The record establishes that in I I 2012, the Applicant was indicted for several 
criminal offenses, including murder in violation of U.S. Virgin Islands Code Title 14, section 922(b) 
and carrying/using an unlicensed firearm in violation of U.S. Virgin Islands Code Title 14, section 
2253. 

The Applicant asserts that his arrest cannot be considered as an adverse factor because the criminal 
charges were dismissed without prejudice for lack of evidence. We may consider arrest reports, 

1 The record reflects that in 2009. the Applicant entered the United States without inspection and in 2013 departed the 
United States under a grant of voluntary departure. 
2 The record establishes that in 2010, the Applicant attempted to obtain an immigrant visa based upon a fraudulent 
immigrant petition that was subsequently revoked. 
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criminal complaints, and charging documents that did not actually lead to a conviction as part of our 
discretionary determination. Matter of Arreguin, 21 I&N Dec. 38, 42 (BIA 1995) (discussing the 
proper weight to give to an arrest report, absent a conviction or corroborating evidence of the 
allegations); see also Matter of Grijalva, 19 I&N Dec. 713, 722 (BIA 1998). We also take notice that, 
although the Applicant's charges were dismissed for lack of evidence, the record from his subsequent 
2013 bond hearing indicates that the district attorney informed the DHS attorney that charges may be 
refiled if authorities locate and charge the Applicant's cousin, who is a co-defendant and the alleged 
shooter in the criminal case. 

In the present case, the favorable factors are extreme hardship to the Applicant's U.S. citizen mother, 
his ties to the United States, including his U.S. citizen daughter and U.S. citizen siblings, and letters 
of support. We have considered the extent to which the Applicant's mother's hardship and these other 
factors mitigate the adverse factors in this case. We find that the Applicant's immigration violations, 
particularly his entry into the United States without inspection, followed by another attempt to 
circumvent U.S. immigration laws by applying for an immigrant visa based upon a fraudulent petition, 
are significant adverse factors and reflect an ongoing disregard for U.S. laws. We conclude that the 
Applicant's adverse factors outweigh the favorable factors, such that a favorable exercise of discretion 
is not warranted. Accordingly, the application remains denied. 

ORDER: The appeal is dismissed. 
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