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The Applicant requested an immigrant visa and seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(a)(9)(B)(v), for 
having accrued unlawful presence in the United States. 

The Director of the Nebraska Service Center denied the application, concluding that the Applicant has 
been found inadmissible under section 212(a)(9)(B)(i)(II) of the Act for accruing unlawful presence 
in the United States of one year or more before departing and seeking admission within 10 years of 
his last departure. The Director also found the Applicant inadmissible under section 212(a)(9)(C)(i)(I) 
of the Act for entering the United States without being admitted after having accrued more than one 
year of unlawful presence and under section 212(a)(9)(C)(i)(II) of the Act as having been ordered 
removed from the United States and reentering the country without being admitted. 1 The Director 
then denied the waiver application as a matter of discretion, determining that even if the waiver were 
granted the Applicant would remain inadmissible under section 212(a)(9)(C)(ii) since he has not 
remained outside the United States for 10 years. 

On appeal, the Applicant asserts the he had an approved Form I-601A, Application for Provisional 
Unlawful Presence Waiver before he attended a consular interview and that hardship to his U.S. citizen 
spouse was not considered. 

In these proceedings, an applicant has the burden of proving eligibility for a waiver of 
inadmissibility. Section 291 of the Act, 8 U.S.C. § 1361. Upon de nova review, we will dismiss the 
appeal because the Applicant has not met this burden. 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. Under section 212(a)(9)(C)(i) of the Act, a foreign 

1 The record shows that in 2017 the Applicant attended an immigrant visa interview where a U.S. Department of State 
consular officer found him inadmissible under sections 212(a)(9)(B)(i)(II), 212(a)(9)(C)(i)(I), and 212(a)(9)(C)(i)(II) of 
the Act. 



national is inadmissible if he or she: (I) has been unlawfully present in the United States for an 
aggregate period of more than one year, or (II) has been ordered removed from the United States, and 
he or she enters, or attempts to reenter, the United States without being admitted. The exception at 
section 212(a)(9)(C)(ii) of the Act provides: "[section 212(a)(9)(C)(i)] shall not apply to a foreign 
national seeking admission more than 10 years after the date of the foreign national's last departure 
from the United States it: prior to the foreign national's reembarkation at a place outside the United 
States or attempt to be readmitted from a foreign contiguous territory, the Secretary of Homeland 
Security has consented to the foreign national's reapplying for admission." 

II. ANALYSIS 

The Applicant does not contest the inadmissibility finding on appeal, but maintains that his spouse 
suffers multiple illnesses and cannot join him in Mexico because she could not get the same care and 
it is not safe. 

The Director determined that the record shows the Applicant entered the United States without 
inspection in 1990, departed in November 1999, but then reentered the country without inspection and 
remained until 2004. The Applicant accrued unlawful presence from the after the April 1, 1997, 
implementation of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 until he 
departed in November 1999. The Director further found that the record shows that in 2005 the 
Applicant was removed from the United States with a Form I-860, Notice of Expedited Removal, but 
then reentered the country without inspection, and remained until 201 7. 

To avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the Applicant's 
last departure was at least 10 years ago, the Applicant has remained outside the United States, and 
U.S. Citizenship and Immigration Services has consented to the Applicant's reapplying for admission. 
In the present matter, the Applicant departed the United States in 2017 so he has not remained outside 
the United States for 10 years since his last departure. A waiver application serves the purpose of 
removing the inadmissibility bar to adjustment of status. 8 C.F.R. § 212.7(a)(l). Because the 
Applicant remains inadmissible under section 212(a)(9)(C) of the Act, no current purpose would be 
served in adjudicating his waiver under section 212(a)(9)(B) of the Act. 

Although the Applicant's Form I-601A provisional waiver for unlawful presence was approved, the 
provisional waiver process applies to individuals who need a waiver of inadmissibility only for 
inadmissibility under section 212(a)(9)(B) of the Act. 2 Here, the Applicant is also inadmissible under 
section 212(a)(9)(C) of the Act, a separate ground of inadmissibility. Therefore, the waiver application 
was properly denied. 

ORDER: The appeal is dismissed. 

2 Because the U.S. Department of State found the Applicant to be inadmissible under section 212(a)(9)(C)(i)(I) and (II) of 
the Act, the approval of his Form I-601A was automatically revoked. See 8 C.F.R. § 212.7(e). 
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