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The Applicant, a native and citizen of New Zealand, seeks a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § (a)(9)(B)(v), for unlawful 
presence. 

The Director of the Denver, Colorado Field Office denied the application, concluding that the record 
did not establish that the Applicant's only qualifying relative, his U.S. citizen spouse, would 
experience extreme hardship because of his continued inadmissibility. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361; Matter ofSkirball Cultural Ctr., 25 l&N Dec. 799,806 (AAO 
2012). Upon de nova review, we will remand the matter for the entry of a new decision. 

I. LAW 

A foreign national who has been unlawfully present in the United States for more than 180 days but 
less than 1 year, voluntarily departed the United States prior to the commencement of proceedings 
under section 235(b)(l) or section 240, and who again seeks admission within three years of the date 
of departure or removal from the United States, is inadmissible. Section 212(a)(9)(B)(i)(I) of the Act. 
A foreign national is deemed to be unlawfully present in the United States if present after the expiration 
of the period of authorized stay or if present in the United States without being admitted or paroled. 
Section 212(a)(9)(B)(ii) of the Act. 

A determination of whether denial of admission will result in extreme hardship depends on the facts 
and circumstances of each case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 
1999) (citations omitted). We recognize that some degree of hardship to qualifying relatives is present 
in most cases; however, to be considered "extreme," the hardship must exceed that which is usual or 
expected. See Matter of Pilch, 21 I&N Dec. 627, 630-31 (BIA 1996) (finding that factors such as 
economic detriment, severing family and community ties, loss of current employment, and cultural 
readjustment were the "common result of deportation" and did not alone constitute extreme hardship). 
In determining whether extreme hardship exists, individual hardship factors that may not rise to the 



level of extreme must also be considered in the aggregate. Matter of Ige, 20 I&N Dec. 880, 882 (BIA 
1994) ( citations omitted). 

In addition to demonstrating the required extreme hardship under section 212(a)(9)(B)(v) of the Act, 
the foreign national must also show that U.S. Citizenship and Immigration Services (USCIS) should 
favorably exercise its discretion and grant the waiver. 

II. ANALYSIS 

The issues on appeal are whether the Applicant is inadmissible for unlawful presence and whether he 
has established extreme hardship to his spouse. We find that the record establishes that he is 
inadmissible for unlawful presence under section 212(a)(9)(B)(i)(I) of the Act. We also find that the 
record establishes that the Applicant's spouse would experience extreme hardship due to his continued 
inadmissibility. Our decision is based on a review of the record, which includes, but is not limited to, 
statements from the Applicant and his spouse, financial records, medical records, disability records, 
documents related to the Applicant's son, and statements from family and friends of the Applicant. 

A Inadmissibility Under Section 212(a)(9)(B)(i)(I) of the Act 

The Applicant was found to be inadmissible under section 212(a)(9)(B)(i)(I) of the Act for unlawful 
presence. The record shows that the Applicant entered the United States on the visa waiver program 
on August 9, 2004, he was authorized to remain in the United States until November 8, 2004, and he 
departed the United States in October 2005. Therefore, he accrued unlawful presence from November 
8, 2004, until his departure in October 2005, a period of more than 180 days but less than 1 year. He 
returned to the United States in 2006 and has not remained outside of the United States for a three
year period at any time since his October 2005 departure and is therefore still inadmissible under 
section 212(a)(9)(B)(i)(I) of the Act. 

The Applicant subsequently returned to the United States on October 14, 2006, on the visa waiver 
program. On appeal, the Applicant asserts that three years have passed since his October 2005 
departure from the United States and he is no longer inadmissible. He claims that the relevant statutory 
language does not include a requirement that the three-year bar be served outside of the United States. 

The Applicant states that if Congress intended that the three-year bar be served outside of the United 
States, it would have specified this as it did in sections 212(a)(9)(A)(iii) and 212(a)(9)(C)(ii) of the 
Act. However, the Applicant has not provided any evidence of legislative intent to support his claim. 
We further note that section 212(a)(9)(C)(i) of the Act, unlike section 212(a)(9)(B), is a permanent 
ground of inadmissibility, and the ten-year period in section 212(a)(9)(C)(ii) refers to the time period 
an individual must spend abroad before requesting permission to reapply for admission, not to the 
period of inadmissibility. 

The Applicant further claims that we previously found that the three-year bar can run while an 
individual is in the United States as did the Board oflmmigration Appeals (the Board). The Applicant 
has not provided any precedent decision from us or the Board in support of his claim. Furthermore, 
the terms and intent of section 212(a)(9) of the Act require that an individual be subject to the 
inadmissibility bar until he or she has remained outside the United States for the required period. The 
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Board has found that allowing a foreign national to serve any portion of their period of inadmissibility 
inside of the United States would reward recidivism and be contrary to the purpose of the enactment 
of section 212(a)(9) of the Act. Matter of Rodarte-Roman, 23 I&N Dec. 905, 909 (BIA 2006) ("It is 
recidivism, and not mere unlawful presence, that section 212(a)(9) is designed to prevent."). Here, 
the Applicant has not remained outside of the United States for the requisite three-year period. 
Therefore, we will not disturb the Director's finding that the Applicant is inadmissible under section 
212(a)(9)(B)(i)(I) of the Act for unlawful presence. 

B. Extreme Hardship 

An applicant may show extreme hardship in two scenarios: 1) if the qualifying relative remains in the 
United States separated from the applicant and 2) if the qualifying relative relocates overseas with the 
applicant. Demonstrating extreme hardship under both of these scenarios is not required if the 
applicant's evidence demonstrates that one of these scenarios would result from the denial of the 
waiver. The applicant may meet this burden by submitting a statement from the qualifying relative 
certifying under penalty of perjury that the qualifying relative would relocate with the applicant, or 
would remain in the United States, if the applicant is denied admission. 9 USCIS Policy Manual B 
4(B), https://www.uscis.gov/policymanual. In the present case, the record does not contain a statement 
from the Applicant's spouse clearly indicating the intention to remain in the United States or relocate 
to New Zealand if the Applicant's waiver application is denied. The Applicant must therefore establish 
that if he is denied admission, his spouse would experience extreme hardship both upon separation 
and relocation. 

The Applicant asserts that his spouse would experience emotional, physical, and financial hardship if 
she remained in the United States without him. The record shows that the Applicant and his spouse 
have been married for over 13 years. The Applicant's spouse and family and friends details her strong 
marriage to the Applicant, the difficulty she experiences due to her medical issues, and the physical 
assistance the Applicant provides to her due to her medical issues. The Applicant's spouse's physician 
states that she has severe seropositive rheumatoid arthritis which causes joint pain and limitations in 
movement, she receives monthly infusions and regular evaluations, and the Applicant is her primary 
caregiver for daily living activities. The Applicant's spouse's medical records also show that she has 
liver fibrosis and type 2 diabetes mellitus. The Applicant's spouse's sister states that she cannot care 
for her sister as she has cancer. The Applicant's spouse's brother also states that he cannot assist his 
sister due to his own medical issues. 

In regard to financial hardship, the Applicant states his spouse would be unable to cover her expenses 
without him. He states that she receives social security disability payments of $720 a month, his 
income is $2,520 a month, and their expenses are $1900 a month. The record includes supporting 
documentary evidence of her social security benefit payments, his weekly paychecks, and many of 
their expenses. The Applicant's 2017 tax returns show an income of $4,269 and her spouse's shows 
an income of 27,560. 

The record reflects that the Applicant's spouse has significant medical issues and the Applicant is her 
primary caretaker. She would experience emotional and physical hardship upon separation from him. 
In addition, the Applicant provides a majority of the family income needed to cover her expenses. The 
record therefore reflects that she would experience financial hardship without the Applicant. Based 
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on the totality of the hardship factors, we find that the Applicant's spouse would experience extreme 
hardship if she remained in the United States without the Applicant. 

The Applicant asserts that his spouse would experience hardship in New Zealand due to her ties in the 
United States, lack of ties in New Zealand, and loss of medical care in the United States. The 
Applicant's spouse, who is fifty-five years old, states that she has lived in the United States her entire 
life and her family is here. The Applicant's spouse states that she resides with her brother and sister, 
and she has helped them deal with their medical issues, which include liver failure and cancer 
respectively. She states that her only son almost died in 2016 after being shot and that leaving him 
would be devastating. The record includes a newspaper article and criminal record related to an 
incident where her adult son was shot in the head multiple times during a home invasion in 2016. In 
addition, the Applicant's spouse mentions that she has no ties to New Zealand and she was unable to 
obtain permanent residence when she tried to live there in the past. The Applicant's spouse claims 
that she has health insurance in the United States and doctors familiar with her medical conditions, 
and she could not afford her medication while living in New Zealand previously. 

The record reflects that the Applicant's spouse would experience hardship due to her length of 
residence in the United States, her separation from her close family members in the United States, 
especially in light of her son's experience, and her lack of ties to New Zealand. Furthermore, she has 
significant medical issues as described above and she would lose access to her medical providers in 
the United States. Based on the totality of the hardship factors, we find that the Applicant's spouse 
would experience extreme hardship if she relocated to New Zealand. 

As the Director did not make a discretionary finding, we will remand the matter for determination of 
whether the Applicant also merits a waiver in the exercise of discretion. 

ORDER: The matter is remanded for the entry of a new decision consistent with the foregoing 
analysis. 
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