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The Applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § (a)(9)(B)(v), for unlawful presence. 

The Director of the Phoenix, Arizona Field Office denied the application, concluding that the 
Applicant does not have a qualifying relative and she is therefore ineligible for a waiver of 
inadmissibility. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361 ; Matter ofSkirball Cultural Ctr., 25 I&N Dec. 799, 806 (AAO 
2012). Except where a different standard is specified by law, an applicant must prove eligibility for 
the requested immigration benefit by a preponderance of the evidence. Matter of Chawathe, 25 I&N 
Dec. 369, 375-76 (AAO 2010). This office reviews the questions in this matter de novo. See Matter 
of Christo 's Inc., 26 I&N Dec. 537, 537 n.2 (AAO 2015). Upon de novo review, we will dismiss the 
appeal 

I. LAW 

A foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(i) of the Act. A foreign national is deemed to be unlawfully 
present in the United States if present after the expiration of the period of authorized stay or if present 
in the United States without being admitted or paroled. Section 212( a)(9)(B)(ii) of the Act. 

This inadmissibility may be waived as a matter of discretion if refusal of admission would result in 
extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. Section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v). 



II. ANALYSIS 

The issue on appeal is whether the Applicant is inadmissible for unlawful presence and thus requires 
a waiver of inadmissibility. 1 We find that the record establishes that she is inadmissible for unlawful 
presence under section 212(a)(9)(B)(i) of the Act and that she is not eligible for a waiver of this 
inadmissibility. 

The Applicant entered the United States on July 18, 2002, with a border crossing card, departed the 
United States in September 2008, and re-entered the United States with a border crossing card on 
September 13, 2008. On appeal, the Applicant claims that she is not inadmissible under section 
212(a)(9)(B)(i) of the Act as ten years have passed since her last departure from the United States, and 
there is no statutory requirement that the ten year bar must be served outside of the United States. 

The Applicant states that if Congress intended that the ten-year bar be served outside of the United 
States, it would have specified this as it did for the ten-year bar in section 212(a)(9)(C)(ii) of the Act 
and the two-year bar in section 212(e) of the Act. However, the Applicant has not provided any 
evidence oflegislative intent to support her claim. We farther note that section 212(a)(9)(C)(i) of the 
Act, unlike section 212(a)(9)(B), is a permanent ground of inadmissibility, and the ten-year period 
specified in section 212(a)(9)(C)(ii) refers to the time period an individual must spend abroad before 
requesting permission to reapply for admission, not to the period of inadmissibility. In addition, the 
two-year period referenced in section 212(e) of the Act is not a bar to admission related to a ground 
of inadmissibility and is not analogous to the ten-year bar under section 212(a)(9)(B)(i) of the Act. 2 

The Applicant farther claims that we previously found that the unlawful presence bar can run while 
an individual is in the United States as did the Board of Immigration Appeals (the Board). The 
Applicant has not provided any precedent decision from us or the Board in support of his claim. 
Furthermore, the terms and intent of section 212(a)(9) of the Act require that an individual be subject 
to the inadmissibility bar until he or she has remained outside the United States for the required period. 
The Board has found that allowing a foreign national to serve any portion of their period of 
inadmissibility inside of the United States would reward recidivism and be contrary to the purpose of 
the enactment of section 212(a)(9) of the Act. Matter of Rodarte-Roman, 23 I&N Dec. 905, 909 (BIA 
2006) ("It is recidivism, and not mere unlawful presence, that section 212(a)(9) is designed to 
prevent."). Here, the Applicant has not remained outside of the United States for the requisite ten-year 
period. Therefore, we will not disturb the Director's finding that the Applicant is inadmissible under 
section 212(a)(9)(B)(i) of the Act for unlawful presence. 

1 On appeal, the Applicant states that she does not have a qualifying relative under the Act. 
2 Section 212( e) of the Act provides that certain individuals who came to the United States with a J-1 visa under an 
exchange visitor program are subject to a two-year foreign residence requirement before being eligible to either immigrate 
to the United States, adjust status, or obtain H or L nonimmigrant status. This provision, which applies to certain J-1 
exchange visitors and their J-2 family members, does not render exchange visitors inadmissible, but rather seeks to support 
the program's goal of enabling foreign nationals to acquire skills and knowledge valuable in their home countries. See 
Adjudicator's Field Manual (AFM) Ch. 45 .1. 
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The Applicant remains inadmissible for unlawful presence and requires a waiver under section 
212(a)(9)(B)(v) of the Act, which may only be granted if extreme hardship to a U.S. citizen or lawful 
permanent resident spouse or parent is established. As the Applicant does not have a U.S. citizen or 
lawful permanent resident spouse or parent, she is statutorily ineligible for a waiver. 

ORDER: The appeal is dismissed. 
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