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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under 
section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l 182(a)(9)(B)(v). 

The Director of the Nebraska Service Center denied the application as a matter of discretion because, 
in addition to being inadmissible for unlawful presence under section 212(a)(9)(B)(i) of the Act, the 
U.S. Department of State found the Applicant inadmissible under section 212(a)(9)(C)(i)(II) of the 
Act for entering the United States without being admitted after having been ordered removed, 
rendering the Applicant ineligible to reapply for admission into the United States until he had 
remained outside the United States for 10 years . The Director noted that 10 years had not yet passed 
since the Applicant had been removed from the United States onl 12009. 

On appeal, the Applicant asserts that he is not inadmissible under section 212(a)(9)(C)(i)(II) of the 
Act; however, the Applicant is outside the United States seeking an immigrant visa, and it is 
therefore the U.S. Department of State that makes the final determination concerning admissibility 
and eligibility for a visa, not U.S . Citizenship and Immigration Services (USCIS). Although the 
Applicant requests that we overturn the consular officer's section 212(a)(9)(C) inadmissibility 
finding, the matter before us is only the review of the denial of his application for a waiver of 
inadmissibility. 

An individual who is inadmissible under section 212(a)(9)(C)(i) of the Act may not request consent 
to reapply for admission unless the individual has been outside the United States for more than 10 
years since the date of the individual's last departure from the United States. Matter of Torres
Garcia, 23 I&N Dec. 866 (BIA 2006) (finding that a waiver request submitted less than 10 years 
from the foreign national ' s last departure from the United States "simply cannot be granted."). Thus, 
to avoid inadmissibility under section 212(a)(9)(C)(i) of the Act, it must be the case that the 
Applicant ' s last departure was at least 10 years ago, the Applicant has remained outside the United 
States for at least 10 years and submitted his application prior to his reembarkation at a place outside 
of the United States, and USCIS has consented to the Applicant's reapplying for admission. 

In these proceedings, it is the Applicant ' s burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, the record establishes that the Applicant's most 



recent departure was in~2009. As the Applicant has now remained outside the United States for 
10 years, he is eligible to reapply for admission into the United States. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 
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