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The Applicant has applied for an immigrant visa and seeks a waiver of inadmissibility under 
section 212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(9)(B)(v), 
and section 212(d)(l 1) of the Act, 8 U.S.C. § 1182(d)(l 1). 

The Director of the Nebraska Service Center Decision denied the application, concluding that the 
Applicant is statutorily ineligible for a waiver for alien smuggling because she does not have a 
qualifying familial relationship with one of the individuals that she encouraged to unlawfully enter the 
United States. 

In these proceedings, it is the Applicant's burden to establish eligibility for the requested benefit. 
Section 291 of the Act, 8 U.S .C. § 1361. Upon de nova review, we will remand the matter to the 
Director for the entry of a new decision. 

On appeal, the asserts that she is not inadmissible under section 212(a)(6)(E)(i) of the Act for alien 
smuggling. Because the Applicant is outside the United States seeking an immigrant visa, the U.S . 
Department of State makes the final determination concerning admissibility and eligibility for a visa, 
not U.S. Citizenship and Immigration Services (USCIS). Although the Applicant requests that we 
overturn the consular officer's finding that her admission is barred by section 212(a)(6)(E) of the Act, 
the matter before us is only the review of the denial of her application for a waiver of inadmissibility. 

Under section 212(d)(l 1) of the Act, USCIS may grant a discretionary waiver for alien smuggling 
inadmissibility to serve humanitarian purposes, to assure family unity, or when it is otherwise in the 
public interest, but only if the violation involved a qualifying family member, defined as a foreign 
national's spouse, parent, son, or daughter. While the Director concluded that the consular officer's 
inadmissibility determination included the Applicant's children's godmother as an individual whom 
the Applicant encouraged to enter the United States unlawfully, the Department of State found that 
the Applicant has a qualifying relationship for a waiver for both alien smuggling and unlawful 
presence under section 212(a)(9)(B)(v) of the Act and, therefore, the Applicant was given Form 1-601 
waiver instructions. As the consular officer's determination indicates that the Applicant was only 
found inadmissible for encouraging the alien smuggling of individuals with whom she has a qualifying 



familial relationship, the Applicant meets the prima facie requirements for a discretionary waiver 
under section 212(d)(l l). 

We will withdraw the Director's decision and return the matter for a determination of whether the 
Applicant should be granted a discretionary waiver for alien smuggling for humanitarian purposes, to 
ensure family unity or if it is otherwise in the public interest to do so as well as whether the Applicant 
is eligible for a waiver for unlawful presence under section 212(a)(9)(B)(v) of the Act. 

ORDER: The decision of the Director is withdrawn. The matter is remanded for the entry of a 
new decision consistent with the foregoing analysis. 
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