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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or
Maotion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be
filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

¢
Perry Rhew

Chief, Administrative Appeals Office

www.uscis.gov




Page 2

DISCUSSION: The waiver application was denied by the Field Office Director, Accra, Ghana,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Ghana who was found to have entered into a marriage that
is not bona fide in order to obtain a visa for his spouse. He was found to be inadmissible to the
United States under section 212(a)}(6)(E)(1) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)}(6)(E)(i), as he knowingly encouraged, induced, assisted, abetted, or aided
another alien to try to enter the United States in violation of law. The applicant is the adult son of
a U.S. Citizen and is the beneficiary of an approved Petition for Alien Relative. The applicant
seeks a waiver of inadmissibility pursuant to section 212(d)(11) of the Act, 8 U.S.C. §
1182(d)(11), in order to join his parent in the United States.

The Field Office Director concluded that the applicant was inadmissibie under a provision of law
for which there is no waiver, that extreme hardship to the qualifying relative was not established,
and denied the application accordingly. See Decision of Field Office Director dated May 12,
2009.

On appeal, counsel for the applicant asserts the Field Office Director erred in finding the applicant
inadmissible under section 212(a)(6)(E)(i) of the Act, and that the marriage is bona fide. See
Form I-290B, Notice of Appeal or Motion, May 29, 2009.

The record includes, but is not limited to, affidavits from the qualifying relative and other family,
photographs, birth, marriage, divorce and naturalization certificates, and evidence of income tax
returns. The entire record was reviewed and considered in rendering a decision on the appeal.

The record reflects the applicant’s U.S. Citizen parent filed a Form I-130 Petition for Alien
Relative for her adult son in 1999. The applicant married || in 2000, and the 1-130
Petition was approved in 2005. The applicant’s spouse applied to accompany the applicant upon
approval of the I-130 Petition; however, the applicant and his spouse were found to not have a
bona fide marital relationship. Notes from a consular officer indicate when asked about the
legitimacy of the relationship during a consular interview on January 8, 2009, the applicant
admitted he in fact did not have a legitimate relationship with ||z

Section 212(a)(6)(C) of the Act states, in pertinent part:

(1) In general. Any alien who, by fraud or willfully misrepresenting a material
fact, seeks to procure (or has sought to procure or has procured) a visa,
other documentation, or admission into the United States or other benefit
provided under this chapter is inadmissible.

The AAO notes that false representations made in connection with another alien’s application for
benefits under the Act does not make the alien who misrepresented a material fact inadmissible
under section 212(a)}(6)(C)(i) of the Act. See USCIS Memorandum, Section 212(a)(6) of the
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Immigration and Nationality Act, Illegal Enmtrants and Immigration Violators, from Lon
Scialabba, Associate Director, Refugee, Asylum and International Operations Directorate, Donald
Neufeld, Acting Associate Director, Domestic Operations Directorate, Pearl Chang, Acting Chief,
Office of Policy and Strategy, dated May 3, 2009 at page 20. See also, Matter of M-R-, 6 I&N
Dec. 259 (BIA 1954)(holding that the procurement of documentation for an alien’s children did
not render the alien inadmissible under former section 212(a)(19) of the Act). As such, the AAO
finds that the applicant is not inadmissible under section 212(a}(6)(C)(i) and will examine his
application for a waiver under section 212(d)(11).

Section 212(a)(6}(E) of the Act states, in pertinent part:

(i) In general. Any alien who at any time knowingly has encouraged,
induced, assisted, abetted, or aided any other alien to enter or to try to enter
the United States in violation of law is inadmissible.

(i1) Special rule in the case of family reunification. Clause (i) shall not apply
in the case of alien who is an eligible immigrant {(as defined in section
301(b)(1) of the Immigration Act of 1990), was physically present in the
United States on May 5, 1988, and is seeking admission as an immediate
relative or under section 1153(a)(2) of this title (including under section 112
of the Immigration Act of 1990) or benefits under section 301(a) of the
Immigration Act of 1990 if the alien, before May 5, 1988, has encouraged,
induced, assisted, abetted, or aided only the alien's spouse, parent, son, or
daughter (and no other individual) to enter the United States in violation of
law.

(iif) Waiver authorized. For provision authorizing waiver of clause (1), see
subsection (d)(11) of this section.

Section 212(d)(11) states, in pertinent part:

(11) The Attorney General may, in his discretion for humanitarian purposes, to
assure family unity, or when it is otherwise in the public interest, waive application
of clause (1) of subsection (a)(6)}(E) of this section in the case of any alien lawfully
admitted for permanent residence who temporarily proceeded abroad voluntarily
and not under an order of removal, and who is otherwise admissible to the United
States as a returning resident under section { 181(b) of this title and in the case of an
alien seeking admission or adjustment of status as an immediate relative or
immigrant under section 1153(a) of this title (other than paragraph (4) thereof), if
the alien has encouraged, induced, assisted, abetted, or aided only an individual
who at the time of such action was the alien's spouse, parent, son, or daughter (and
no other individual) to enter the United States in violation of law.

The Field Office Director erred in finding there was no waiver of inadmissibility for section
212(a)(6(E) of the Act as the waiver is set forth in section 212(d)(11) of the Act. However, the
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AAQ affirms the Field Office Director’s finding that the applicant and [INGE o not have a
legitimate marital relationship. The applicant and his spouse submitted a marriage certificate
indicating they were married on October 9, 2000. See marriage certificate. At a consular
mnterview in 2008, the applicant and B oo intcrviewed separately, and they were unable
to answer basic questions about the other person correctly. Additionally, the applicant admitted in
a later interview that he did not have a legitimate relationship with |l Morcover, the
evidence submitted on appeal is insufficient to overcome the Field Office Director’s finding. The
applicant submits an affidavit from the applicant’s uncle and another affidavit from ﬁ
father. Therein, the affidavits affirm the applicant and NG oo lawfully married; however,
they do not explain how the lawful marriage is a bona fide marital relationship. See affidavits of
_ and IINGNGNENE 01c {, 2009. In fact, both affidavits indicate that the
applicant and T = separate and apart from each other. Id. Moreover, although the
applicant and NG 1avc allegedly been married for over eight years, no photographs were
submitted besides the ones taken at the marriage ceremony. See photographs. There was no other
evidence submitted to establish the bona fides of the marital relationship. Accordingly, the AAO
finds that although the marriage may comply with all the formal requirements of the law, and that
the applicant and _ may be legally married, the marriage is not a bona fide marriage, and
such marriages are not recognized for immigration purposes. See Matter of Patel, 19 I&N Dec.
774 at 783 (BIA 1988)(“The issue of whether a marriage is bona fide has typically arisen in visa
petition proceedings in cases of suspected fraudulent or ‘sham’ marriages. Such marriages,
entered into for the primary purpose of circumventing the immigration laws, have not been
recognized as enabling an alien spouse to obtain immigration benefits.... The conduct of the
parties after marriage is relevant to their intent at the time of marriage.”)

To qualify for a waiver under section 212(d}(11) of the Act, the applicant must establish he
assisted an “individual who at the time of such action was the alien's spouse, parent, son, or
daughter.” Section 212(d)(11) of the Act, 8 U.S.C. § 1182(d)}(11). The applicant failed to
establish a bona fide spousal relationship between himself and ||| Il therefore, he does not
qualify for a waiver of grounds of inadmissibility pursuant to section 212(d)(11) of the Act.

In proceedings for an application for waiver of grounds of inadmissibility under section
212(d)(11) of the Act, the burden of proving eligibility remains entirely with the applicant. Section
291 of the Act, 8 US.C. § 1361. Here, the applicant has not met that burden. Accordingly, the
appeal will be dismissed.

ORDER: The appeal is dismissed.




