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submitied to the office that originally decided your case by filing a Form [-290B, Notice of Appeal or Motion.
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DISCUSSION: The Director. California Service Center, denied the proposal for designation as a
regional center. The matter is now before the Administrative Appeals Oftice (AAO) on appeal. The
appeal will be dismissed.

The applicant seeks designation as a regional center pursuant to section 610(c) of the Departments of
Commerce, Justice and State, the Judiciary, and Related Agencies Appropriations Act of 1993, Pub.
L. No. 102-395, 106 Stat. 1874 (1992), as amended by section 116 of Pub. L. No. 105-119, 111 Stat,
2440 (1997); section 402 of Pub. L. No. 106-396, 114 Stat. 1637 (2000) and section 11037 of Pub.
L. No. 107-273, 116 Stat. 1758 (2002).

The director determined that the applicant had not provided sufficient information as to how it would
create jobs directly, which impacts the number of projected indirect and induced jobs. The director also

noted certain ambiguitics in the applicant’s business plan.

On appeal, counsel submits a brief. For the reasons discussed below, we uphold the director’s ultimate
conclusion that the economic analysis and the exemplar projects provided are insufficient.

[. Relevant Statute and Regulations

Section 203(b)(5) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(5), as amended
by Pub. L. No. 107-273, 116 Stat. 1758 (2002), provides classification to qualified immigrants secking
to enter the United States for the purpose of engaging in a new commercial enterprise:

(i) in which such alien has invested (after the date of the enactment of the Immigration
Act of 1990) or, is actively in the process of investing, capital in an amount not less than
the amount specified in subparagraph (C}, and

(i1) which will benefit the United States economy and create full-time employment for
not fewer than 10 United States citizens or aliens lawfully admitted for permanent
residence or other immigrants lawfully authorized to be employed in the United States
(other than the immigrant and the immigrant’s spouse, sons, or daughters).

Section 610 of the Departments of Commerce, Justice and State, the Judiciary, and Related Agencics
Appropriations Act of 1993, as amended, provides:

(a) Of the visas otherwise available under section 203(b)(5) of the Immigration and
Nationality Act (8 U.S.C. 1153(b)(5)), the Secretary of State. together with the
Attorney General, shall set aside visas for a pilot program to implement the
provisions ot such section. Such pilot program shall involve a regional center in the
United States, designated by the Attorney General on the basis of a general proposal.
for the promotion of cconomic growth, including increased export sales, improved
regional productivity, job creation, or increased domestic capital investment. A
regional center shall have jurisdiction over a limited geographic area, which shall be
described in the proposal and consistent with the purpose of concentrating pooled
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investment in defined economic zones. The establishment of a regional center may be
based on general predictions, contained in the proposal, concerning the kinds of
commercial enterprises that will receive capital from aliens, the jobs that will be
created directly or indirectly as a result of such capital investments, and the other
positive cconomic effects such capital investments will have.

* * *

(c) In determining compliance with section 203(b)}(5)(A)(iii) of the Immigration and
Nationality Act, and notwithstanding the requirements of 8 CFR 204.6, the Attorney
General shall permit aliens admitted under the pilot program described in this section o
establish reasonable methodologies for determining the number of jobs created by the
pilot program, including such jobs which are estimated to have been created indirectly
through revenues generated from increased exports, improved regional productivity, job
creation, or increased domestic capital investment resulting from the pilot program.

The regulation at 8 C.F.R. § 204.6(m) provides, in pertinent part:

{1) Scope. The Immigrant Investor Pilot Program is established solely pursuant to the
provisions of section 610 of the Departments of Commerce, Justice, and State, the
Judiciary, and Related Agencies Appropriation Act, and subject to all conditions and
restrictions stipulated in that section. Except as provided herein, aliens seeking to obtain
immigration benefits under this paragraph continue to be subject to all conditions and
restrictions sct forth in section 203(b)(5) of the Act and this section.

The regulation at 8 C.F.R. § 204.6(m)}3) provides:

Requirements for regional centers. Each regional center wishing to participate in the
Immigrant Investor Pilot Program shall submit a proposal to the Assistant
Commissioner for Adjudications, which:

(1) Clearly describes how the regional center focuses on a geographical region of
the United States, and how it will promote economic growth through increased
export sales, improved regional productivity, job creation. and increased
domestic capital investment;

(i1) Provides in verifiable detail how jobs will be created indirectly through
increased exports;

(iii) Provides a detailed statement regarding the amount and source of capital
which has been committed to the regional center, as well as a description of the
promotional efforts taken and planned by the sponsors of the regional center:
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(iv) Contains a detailed prediction regarding the manner in which the regional
center will have a positive impact on the regional or national economy in general
as reflected by such factors as increased household earnings, greater demand for
business services, utilities, maintenance and repair, and construction both within
and without the regional center; and

(v} Is supported by economically or statistically valid forecasting tools,
including, but not limited to, feasibility studies, analyses of foreign and domestic
markets for the goods or services to be exported, and/or multiplier tables.

The regulation at 8 C.F.R. § 204.6(m)(3)(ii) requires the applicant to provide “verifiable™ detail as to
how the jobs will be created.

II. Analysis

On appeal, counsel asserts that the director was demanding the type of evidence not required until an
alien files a Form 1-526 petition based on an investment in a specitic regional center project or the
regional center seeks preapproval of a specific project.

U.S. Citizenship and Immigration Services (USCIS} is under pressurc to accept any projections
previously submitted at the regional center stage when adjudicating the Form {-526 petitions filed by
individual alien investors provided that there has been no material change and absent fraud.' For
example, as will be discussed in more detail below. the applicant claims without support that a
“hypothetical” 40-acre greenhouse will create 373 direct jobs. If USCIS were to approve the
regional center proposal without evidence to support this job creation claim, the applicant might
presume that USCIS, when adjudicating a subsequent Form [-526 based on an investment in an
actual greenhouse, could not inquire into how a 40-acre greenhouse can create that number of direct
jobs.  USCIS will not abdicate its authority to verify that the regional center proposals are
reasonable.

Addressing any concerns at the regional center stage should increase the likelithood that, absent a
material change, the aliens who invest in the project will not only be able to obtain conditional
permanent resident status but also demonstrate compliance with the requircments to remove
conditions on their status through the success of their investment in the regional center. While we
recognize that the applicant cannot guarantee the proposed regional center’s success, it is not in the
interest of USCIS or the aliens who invest in a regional center or consistent with Congressional
intent to improve regional productivity to approve a regional center whose proposal is not
demonstrated to be based on a reasonable economic analysis.

' See the March 28, 2009 Employment Creation Immigrant Visa (EB-5) Program Recommendations prepared
by the USCIS Office of the Ombudsiman, incorporated into the record of proceeding.
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Scope of the Proposed Regional Center

Counscl’s proposal states that the regional center would cover the entire state of Nevada and would
include investments in the projects within the following industries and economic clusters:

1. Agriculture and Mining

2. Hospitality, Arts, Iintertainment, Recreation and Visitor Industries

3. Scientific Research and Technology

4. Manufacturing

5. Energy and Alternative Energy Production

6. Construction and Real Estate Development

7. Education and Knowledge Creation

8. Transportation and Logistics
By requesting approval of the entire state of Nevada as the geographic area for the regional center
and including eight industries and economic clusters, the applicant bears the burden of
demonstrating how investment in each of the eight areas will impact the economy of the entire state
of Nevada. We concur with the director that this burden is a result of the applicant’s broad request.
Counsel has not explained why USCIS should approve the regional center for all eight industries
where the general proposal does not cover each industry. More specifically, the general proposal in
this matter covers only agriculture. hospitality, alternative energy production and transportation.
Proposed Regional Center Business Structure
The proposal lists the following services that the applicant will provide:

e Provide scminars and workshops to targetcd markets overseas about the

Nevada economy and investment opportunities there, as well as basic
information about the employment-creation (EB-5) visa program.

* Review business plans for EB-5 Program compliance.

¢ Provide input into project developers’ securities offerings to insure {sic] EB-3
Program compliance.

¢ Make recommendations regarding asset and investment management.
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e Assist investors’ immigration lawyers in preparation of employment creation
visa petitions and related documentation.

¢ Provide alternative ways to realize similar goals.
In response to the dircctor’s request for additional evidence, counsel asserted:

The Japplicant] has adopted the EB-5 compliance consulting services company
business model and, as such, will conduct itself as a professional company to provide
EB-5 compliance consulting services to investment project developers and to foreign
investors.  The exemplar investment projects and economic impact analysis
previously provided are hypothetical in order to illustrate how the [applicant] would
conduct itself and the economic analysis it would employ upon approval of its
application by USCIS,

* * *

Because [the applicant] is structured as an EB-5 compliance consulting services
company only, the request for project-specific information is not applicable.
However, the [applicant] anticipates using escrow accounts established through a
limited partnership offering, which would describe the limited partnership as both the
“new commercial enterprise” and the “investment vehicle™ for the purpose of
establishing the flow of foreign investors’ funds to the “job-creating entity.” This is

the same investment structure used by
was approved by USCIS on June 11, 2007.

_ proposal 1s not before this office. At issue is
whether the applicant’s proposal is sufficient. While neither the statute nor the regulations state
exactly how a regional center entity must be structured or what services it must provide. the
applicant cannot demand that USCIS waive the requirements for a regional center simply because
the applicant has chosen a business strategy in which it will not be responsiblc for selecting and
structuring the investments. Significantly, the applicant does not identify any of the “investment
project developers™ or even explain what type of entity will serve as a developer. The applicant also
fails to explain how the applicant will attract and select among various prospective developers.

Significantly, the full amount of the requisite investment ($500,000 or $1,000,000 depending on the
location) must be made available to the business most closely responsible for creating the
employment upon which the petition is based. Matter of lzummi, 22 [&N Dec. 169, 179 (Comm’r.
1998). As it appears that the applicant plans to delegate the significant duty of preparing business
plans and organizing the individual investments, the applicant must also account for the expenses
that will be required to engage the services of these “investment project developers™ and whether
these expenses will be covered by the $30,000 administrative fee for each alien investor. The record
does not contain this information.
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Economic Analysis and Job Creation Projections

[nitially, the petitioner submitted an Economic Research and Analysis for the Nevada Regional

“enter A lication._Principal of Edwards Economics, prepared the analysis.

“ analysis spends several pages discussing how past policy focused on agriculture has
tailed to improve the economic situation of rural areas in the United States. The importance of
attracting investment dollars to rural areas is apparent from congressional mandates of a lower
minimum investment amount for rural areas and we do not contest the importance of investing in
rural areas. That said, it is still the applicant’s burden to provide a business plan explaining how the
regional center will create the necessary employment in rural areas and high unemplovment areas
(defined at 8 C.F.R. § 204.6(¢)) as claimed. Moreover, counsel acknowledges that only cight of
Nevada’s 17 counties quahfy as “rural” under the definition of that term at 8 C.F.R. § 204.6(e).
Thus. it is the applicant’s burden to demonstrate how it will select investments in the non-rural
counties that are also included in the requested regional center geographic area.

The analysis goes on to discuss the advantages of clusters for rural economic development in
Nevada. Once again, the proposed regional center includes nine counties that are not rural as
defined at 8 C.F.R. § 204.6(¢). If the applicant wants to include those counties in the regional center.
it must provide an economic analysis that encompasses the non-rural counties as well. The analysis
does not explain how the alien investment limited partnerships would structure their investments in
individual projects. For example, the analysis does not indicate whether they would provide loans to
tund the project, would purchase an equity interest in the project or some other means. It would
seem that such information is vital to the type of “general proposal” contemplated by Congress.

The petitioner also included four “exemplar™ projects. These projects include a greenhouse, an
outlet and hotel, a solar energy research facility and an investment in an existing helicopter transport
company for development on its land. We accept that these are hypothetical projects that do not
represent the actual projects in which the aliens will invest. Nevertheless, it remains that thesc
hypothetical projects must be sufticiently detailed and credible pursuant to 8 C.F.R.
§§ 204.6(m)(3)1v) and (v) if USCIS is to approve the regional center proposal.

The proposal for the Russells Gourmet greenhouse states that it will be a $3.4 million construction
project that will employ 373 direct employees. The proposal then employs multipliers to determine
the number of indirect and induced jobs that would be created. We do not question the economic
model of using these multipliers. The model, however, can only produce accurate estimates where
the input value, the number of direct jobs, is reasonable. The proposal asserts that

advised the applicant that the greenhouse would require 373 direct jobs. The proposal docs not
explain, however, how What number or provide a breakdown of what
type of jobs these employees would fill. does not suggest that his economic analysis

involved any verification that a 40-acre greenhouse would, in fact, require 373 employees. Simply
going on record without supporting documentary evidence is not sufficient for the purpose of
meeting the burden of proof in these proceedings. Matter of Soffici. 22 1&N Dec. 158, 165
(Comm’r. 1998) (citing Matier of Treasure Craft of California. 14 1&N Dec. 190 (Reg'l. Comm’r.
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1972)). The proposal also does not provide a source for its conclusion that $3.4 million is a
. - - . 2
reasonable cost tor a greenhouse of this size.”

While a general proposal as contemplated by Congress may include hypothetical plans, they may not
rely on investment costs and direct employment numbers that have no basis in reality. Extrapolating
from the hypothetical plan, it would appear that _ analyses of the actual projects will be
limited to applying multipliers to unsupported attestations of costs and direct employment rather
than analyzing whether those input numbers are reasonable.

‘The outlet mall and hotel hypothetical project suffers from similar problems. - projects
the number of employees for the hotel without even projecting what size hotel could be constructed
for the $55 million that also includes outlet construction. Once again, USCIS is not requiring the
applicant to “make up” numbers but rather to provide a realistic estimate of the hotel size that could
be constructed with the funds remaining after constructing the outlet.  Otherwise the direct
employment projections and, therefore, the indirect and induced employment projections, arc
meaningless.

The proposal states that the EnviroSun research and development project would cost approximately
$12 million and create 55 manufacturing jobs and 32 research and development jobs. The director
questioned the source of these estimates. On appeal, counsel asserts that if a plan for this project
existed, the applicant would have submitted it. Counsel asserts that the director provides no basis for
questioning the above numbers. We acknowledge that the EnviroSun project was only submitted as
a "hypothetical.” 'The proposal, however, would have been bolstered by providing an example of a
stmilar completed project with similar costs and job requirements or some other basis tfor rcaching
these estimates.

As noted by the roposal relies on job preservation in addition to job
creation. The proposal indicates that the regional center would invest in the construction of “a high
end resort, small equestrian ranches or country cabins.” _ does not explain the amount
required for this investment or why these three very different alternatives would result in similar
employment projections.

April 30,
2002, available for download from the website of the Center for Integrated Pest Management (CIPM) at North
Carolina State University. expressly projects that a large greenhouse requires two to three employees per acre
in the greenhouse and one cmployee per acre in  the packing area. See
hup:Zeipm.oncsu.edu/cropTimelines/pdt/USorcenhousetemato.PDE  (accessed November 24, 2010 and
mcorporated into the rccord of proceeding). According to this information, a 40-acre greenhouse would
employ, at most, 160 direct employees, less than half of Russells Gourmet's estimate. We note this
information not as definitive but as an example of the type of information that should support even a
hypothetical plan if that plan is to be deemed credible. Similarly, in 2009, Houweling unveiled its $50
million  40-acre  greenhouse. See  hip://thepacker.com/Houweling-to-unveil-new-grcenhouse-in-
May/Article.aspx?0id=2 74006 & fid=PACKER-CROPS-AND-MARKE TS &aid=342 (accessed November 24,
2010 and incorporated into the record of proceeding). Once again, while the $50 million price tag for the
Houweling 40-acre greenhousc is not the definitive cost for any 40-acre greenhouse, the hypothetical plan
lacks any explanation as to how the regional center could fund a 40-acre greenhouse for only $3.4 million.
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In the request for additional evidence. the director inquired as to whether the _
intended to rely on job preservation in a troubled business or new jobs through the cxpansion of an
existing business. In response, counsel states:

[If the applicant]| selects Il to be funded through NG i

likely be treated by [the applicant] as both a “troubled business™ and an “expansion of
an cxisting business,” but | N | || not be submitted to the [director]
for pre-approval until a formal accounting statement is ordered to determine for
certain that it is a “troubled business.”

The director concluded that the applicant had not provided the amount of capital required for this
project or the number and type of jobs to be saved. The director further concluded that the response
to the request for additional evidence did not resolve whether this investment would be structured as
an investment in a troubled business.

On appeal, counsel asserts that the applicant should be able to count jobs saved at a troubled
business in addition to those created through an expansion of a troubled business. We concur with
counsel insofar as the applicant need not demonstrate that M - - oubled business at this
stage because the applicant is not yet seeking approval for this project as an exemplar. Nevertheless,
it remains of concern that the proposal lacks any discussion ot the amount of investment that might
be required in this project or the type of jobs that might be saved or created.

Ultimately. while we acknowledge that the projects discussed in the proposal are “hypothetical.” |l

provides no reliable source for his statements ol the investment amounts and the direct jobs
required, the major input data for his analyses. Thus, we cannot evaluate whether the proposal is
relying on reasonable projections as required under 8 C.I°.R. §8§ 204.6(m)}3)(iv) and (v).

For the above stated reasons. considered both in sum and as separate grounds for denial, the proposal
may not be approved.

ORDER: The appeal is dismissed.




