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DISCUSSION: The termination of the applicant's temporary ‘resident status by the Director, Nebraska
Service Center is before the Administrative Appeals Office on appeal. The appeal will be sustained.

The director terminated the applicant's temporary resident status because the applicant failed to file the
application for adjustment of status from temporary to permanent residence within the 43-month application
period.

On appeal, the applicant points out that notices from the Immigration and Naturalization Service (INS) were
mistakenly sent to his old address, resulting in a lack of crucial information on his part.

The status of an alien lawfully admitted for temporary residence under section 245A(a)(1) of the Act may be
terminated at any time if the alien fails to file for adjustment of status from temporary to permanent resident
on Form 1-698 within forty-three (43) months of the date he/she was granted status as a temporary resident.
See 8 C.F.R. § 245a.2(u)(1)(iv).

The applicant was granted temporary resident status on February 2,-1990. The 43-month eligibility period for
filing for adjustment expired on September 2, 1993. The Application for Adjustment of Status from
Temporary to Permanent Resident (Form 1-698) was first submitted on May 9, 2002, and was later filed with
the proper form of payment on August 21, 2002., The director denied the untimely application and
subsequently terminated the applicant's temporary resident status.

On July 2, 1993, two months before the expiration of the 43-month period, the Director, Northern Regional
Processing Facility sent a notice to the applicant in an attempt to remind him that he had not yet filed for
adjustment to permanent residence. The applicant did not receive the notice because it was sent to an
outdated address. The applicant had provided a new address on February 21, 1990, right after his application
for temporary residence had been granted. It is apparent that the director never used the correct address
whenever he sent notices to the applicant throughout the 43-month period. The applicant’s assertion that he
did not receive the notices, and was not aware that he needed to file the adjustment application within 43
months, is credible.

The failure of the director to mail notices to the correct address impacted on the applicant’s ability to file a
timely application for adjustment from temporary to permanent residence. Therefore, the premise that he can
be held responsible for failing to file a timely application cannot be supported.

ORDER: The appeal of the termination of temporary residence in the legalization program is
sustained, and the termination is withdrawn.



