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DISCUSSION: The application for temporary resident status pursuant to the terms of the settlement
agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. S-86-1343-
LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States Immigration
and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004
(CSS/Newman Settlement Agreements), was denied by the District Director, Los Angeles. The
decision is now before the Administrative Appeals Office (AAO) on appeal. The director’s decision
of August 5, 2006 will be withdrawn, and the matter will be remanded for appropriate action
consistent with this decision.

The applicant submitted a Form [-687, Application for Status as a Temporary Resident Under
Section 245A of the Immigration and Nationality Act (Act), and a Form 1-687 Supplement,
CSS/Newman Class Membership Worksheet, on April 8, 2005 (together comprising the I-687
Application). The director concluded that neither the Immigration and Naturalization Service (or
Service, now U.S. Citizenship and Immigration Services or CIS) nor a Qualified Designated Entity
had rejected the application or discouraged the applicant from filing during the original legalization
application period from May 5, 1987 to May 4, 1988, and found that the applicant, therefore, had not
established class membership as required by the CSS/Newman Settlement Agreements.' The
director denied the application for temporary resident status based on the finding that the applicant
was not a class member. The director also concluded that the applicant had not established
residency and presence for the requisite period of time.

The applicant is represented by counsel on appeal. Counsel challenges the district director’s
findings regarding the issue of residence and physical presence, but does not address the issue of
class membership.

Paragraph 7, page 4 of the CSS Settlement Agreement and paragraph 7, page 7 of the Newman
Settlement Agreement both state in pertinent part:

Before denying an application for class membership, the Defendants {U.S. Department
of Homeland Security/CIS] shall forward the applicant or his or her representative a
notice of intended denial explaining the perceived deficiency in the applicant’s Class
Member Application and providing the applicant thirty (30) days to submit additional
written evidence or information to remedy the perceived deficiency.

Paragraph 8, page 5 of the CSS Settlement Agreement and paragraph 8, page 7 of the Newman
Settlement Agreement both state in pertinent part:

' The AAO notes that the record before us contains a Form I-687, Application for Status as a Temporary
Resident Under Section 245A of the Immigration and Nationality Act (Act) signed by the applicant on August
28, 1993. At an interview conducted on December 8, 1994 in support of the application, the applhicant stated
to the immigration officer that she did not file an application during the initial qualifying period because she
did not know anything about the program and did not “pay attention” when advised to apply. She also stated
that she “lost all [her] papers and proof” and that she was afraid she would be sent back to Mexico.
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Defendants shall send a written notice of the decision to deny an application for class
membership to the applicant and his or her attorney of record, with a copy to Class
Counsel. The notice shall explain the reason for the denial of the application, and
notify the applicant of his or her right to seek review of such denial by a Special
Master, on the document attached as Exhibit 4. On review, neither defendants nor the
applicant shall be permitted to submit new evidence to the Special Master.

In this case, the director, by basing her decision to deny an application for temporary resident status
in part on a finding that the applicant was not a class member, in effect denied the underlying
application for class membership. Contrary to the relevant provisions of the Settlement Agreements,
noted above, the director failed, however, to issue a notice of intent to deny to either the applicant or
counsel explaining the perceived deficiency in the applicant’s Class Member Application; and she
failed to issue a written notice of the final decision to deny the Class Member Application to the
applicant, with a copy to Class Counsel, explaining the reason for denying the application and
notifying the applicant of her right to seek review by a Special Master. The AAO notes that the
Notice of Intent to Deny, dated January 21, 2006, issued in this case is limited to a discussion of the
residence and presence requirements under the settlement agreements, but does not discuss the issue
of class membership.

Accordingly, the director’s August 5, 2006 decision will be withdrawn. The case will be remanded
for reconsideration and appropriate action by the director. If the director finds that the applicant has
not overcome the director’s finding that the applicant is ineligible for class membership, then the
director must issue a notice of intent to deny to the applicant and her counsel explaining the
perceived deficiency in the applicant’s Class Member Application and providing the applicant 30
days to submit additional written evidence or information to remedy the perceived deficiency prior
to denying the application, as designated in paragraph 7, page 4 of the CSS Settlement Agreement
and paragraph 7, page 7 of the Newman Settlement Agreement. If the director subsequently denies
the Application for Class Membership, any new adverse decision and request for review shall be
forwarded to the Special Master as designated in paragraph 9, page 5 of the CSS Settlement
Agreement and paragraph 9, pages 7 and 8 of the Newman Settlement Agreement for review and
adjudication by the Special Master.

If the director determines that the applicant has established class membership or if the applicant’s
appeal is sustained by the Special Master with respect to the issue of her class membership, the
director shall adjudicate the I-687 Application and issue a new decision. If the decision on the 1-687
Application is adverse, the matter shall be certified to the AAO for the adjudication of the
applicant’s appeal.

ORDER: The director’s decision of August 5, 2006 is withdrawn. The matter is remanded for
appropriate action consistent with this decision.



