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DISCUSSION: The application for temporary resident status pursuant to the terms of the
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO.
S-86-1343-LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17,
2004 (CSS/Newman Settlement Agreements), was denied by the director of the Newark office.
The decision is now before the Administrative Appeals Office (AAQO) on appeal. The appeal
will be dismissed.

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under
Section 245A of the Immigration and Nationality Act (Act), and a Form [-687 Supplement,
CSS/Newman Class Membership Worksheet. The director determined that the applicant had not
established by a preponderance of ithe evidence that he had continuously resided in the United
States in an unlawfuf status for the duration of the requisite period.

On appeal, counsel for the applicant states that the applicant provided substantial and ample
documentary evidence in support of his claim. Counsel states that the director erred in
evaluating the evidence and finding that the applicant has not established his claim. Counsel
states that the interviewing officer made an assumption regarding the birth of the applicant’s
children, and that the applicant asserts that his wife came to the United States, conceived, and
gave birth in Bangiadesh.

An applicant for temporary resident status must establish entry into the United States before January
I, 1982, and continuous residence in the United States in an unlawful status since such date and
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2).
The applicant must also establish that he or she has been continucusly physically present in the
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. § 1255a(a)(3).
The regulations clarify that the applicant must have been physically present in the United States
from November 6, 1986 until the date of filing the application. 8 C.F.R. § 245a.2(b).

For purposes of establishing residence and physical presence under the CSS/Newman Settlement
Agreements, the terta “until the date of filing” in § C.F.R. § 245a.2(b) means unti! the date the
applicant attempted to file a completed Form 1-687 application and fee or was caused not to
timely file during the original legalization application period of May 5, 1987 to May 4, 1988.
CSS Settlement Agreement paragraph 11 at page 6; Newman Settlement Agreement paragraph
11 at page 10.

The applicant has the burden of proving by a preponderance of the evidence that he or she has
resided in the United States for the requisite period, is admissible to the United States under the
provisions of section 243A of the Act, and is otherwise eligible for adjustment of status. The
inference to be drawn from the documentaticn provided shall depend on the extent of the
documentation, its ¢ ‘edibii:iv and amenability to verification. 8 C.F.R. § 245a.2(d)(5).
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Although the regnlation at 8 C.F.R. §245a.2(d)3) provides an illustrative list of
contemporaneous documents that an applicant may submit in support of his or her claim of
continuous residence in the United States in an unlawful status since prior to January 1, 1982, the
submission of any other relevant document is permitted pursuant to 8 C.F.R.
§ 245a.2(d)(3)(vi)(L).

The “preponderance of the evidence” standard requires that the evidence demonstrate that the
applicant's claim is “probably true,” where the determination of “truth” is made based on the
factual circumstances of each individual case. Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm.
1989). In evaluating the evidence, Matter of E-M- also stated that “[t]ruth is to be determined
not by the quantity of evidence alone but by its qualitv.” /. at 80. Thus, in adjudicating the
application pursuant to the preponderance of the evidence standard, the director must examine
each piece of evidence for relevance, probative value, and credibility, both individually and
within the context of the {otality of the evidence, to determine whether the fact to be proven is
probably true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative,
and credible evidence that icads the director to believe that the claim is “probably true” or “more
likely than not,” the applicant or petitioner has satistied the standard of proof. See U.S. v.
Cardozo-Fonseca, 430 U.S. 421, 431 (1987) (defining “more likely than not” as a greater than
50 percent probability of something occurring). If the director can articulate a material doubt, it
is appropriate for the director to either request additional evidence or, if that doubt leads the
director to believe that the claim is probably not true, dzny the application or petition.

The issue in this proceeding is whether the applicant (1) entered the United States before January
1, 1982 and (2) has contiriuously resided in the United States in an unlawful status for the requisite
period of time. The record shows that the applicant submitted a Form [-687 application and
Supplement to Citizenship and Immigration Services (CIS) on May 11, 2005. At part #30 of the
Form 1-687 application where applicants were asked to list all residences in the United States
since first entry, the applicant listed the following Faterson, New Jersey addresses during the
requisite period: | G om October 1981 to September 1985; and ﬁ
Avenue, from Noveinber 1985 to October 1989. At part #31 where applicants were asked to list
all affiliations or associations, clubs, organizations, churches, unions, businesses, et cetera, the
applicant listed nothing. At part #33 where applicants were asked to list all employment in the
United States since entry, the applicant listed the following positions: Dishwasher for Taj
Restaurant from December 1981 to July 1984; and dishwasher for Bonfire Restaurant Inc. from
September 1985 to August 1989.

The documentation that the applicant submits in suppori oi his claim to have arrived in the
United States before January 1982 and lived in an unlawful status during the requisite period
consists of receipts. afiidavits or relationship written by friends and family, affidavits of
emplovment, and atiestations regarding his religious affiliations.
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The applicant provided receipts listing his name from || 3l i~ New York, dated March
17, 1982; and from . dated December 10, 1981. Since the receipts fail to list the
applicant’s address, they merely constitute some evidence that the applicant was present in the
United States on the dates on which they were issued.

The applicant provided a letter from the Office of the Superintendent of Police, -

which states that the applicant arrived in Sylhet from New York on April 8, 1985.
This document merely constitutes some evidence that the applicant was present in the United
States immediately prior to April 8, 1985.

The affidavit from ||| 2tcd April 20, 1991 fails to state that the applicant resided in
the United States dJuring the requisite period. Therefore, it will be given no weight in
determining whether the applicant has established his residence in the United States during the
requisite period.

Another affidavit fron [ N N d2ted January 24, 2001 states that the applicant came to the
affiant’s home in New Jersey in December 1987. The affient indicated that the applicant is his
cousin. This affidavit metely constitutes some evidence of the applicant’s presence in the United
States in December 1987.

The affidavit from || datcd May 23, 2006 states that the affiant is the applicant’s cousin
and he has known the applicant since 1981. The affiant stated that the applicant lived with him
at the | NG 2 :css from October 1981 io September 1985. The applicant lived at
a different address in Paterson, New Jersey from September 1985 to the present time. This
affidavit lacks detail regarding the nature and frequency of the affiant’s contact with the
applicant between September 1985 and the end of the requisite period, and how the affiant is
able to date the applicar:’s residence in the United States. However, it constitutes some
evidence of the applicant’s residence in the United States from October 1981 to September 1985.

The affidavit from | datcd October 2006 states that the applicant is one of the affiant’s
close friends and he resided ai the affiant’s address at from November 1981
to September 1985. In Getober 1985 the applicant moved w the address.
This declaration conflicts with the January 24, 2001 and May 23, 2006 affidavits in that it fails to
indicate that the applicant is the affiant’s cousin. In addition, it lacks detail regarding how and
when the affiant met the applicant, how they came to be living together, how the applicant dates
the applicant’s residence 1 the United States, and the natare and frequency of their contact from
October 1985 through the end of the requisite period. Censidering these limitations, this
declaration will be given only nominal weight.
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The affidavit trom KNG o o[ - he applicant’s personal
physician from 1981 to 1989. This affidavit lacks detail regarding the applicant’s address during
the requisite period, the frequency of the affiant’s contact with the applicant, whether the affiant
has medical records for the applicant and, if so. whether CIS may have access to the records.
The affidavits from _smlc that the apnlicant lived with the
affiants at addresses and during times that are consistent with the information provided on the
applicant’s Form 1-687. These affidavits lack detail regarding when, where and how the affiant
met the applicant, and how they came to be living together. The affidavit dated April 8, 2002
from confirms the applicant’s addresses as listed in the Form 1-687 application and
indicates that the applicant is the affiant’s good friend. This atfidavit lacks detail regarding when
and how the affiant met the applicant, the nature and trequency of their contact, and how the
affiant dates the applicant’s residence in the United States. The affidavit dated April 8, 2002
from [ corfirms the applicant’s addresses as listed in the Form 1-687 application,
indicates that the applicani is the affiant’s friend, and states that the affiant meets with the
applicant every week or two. This affidavit lacks detail regarding when and how the affiant met
the applicant and how he dates the applicant’s residence in the United States. As a result of these
deficiencies, each affidavit will be given only nominal weight in determining whether the
applicant has established that he resided in the United States during the requisite period.

An additional affidsvit from ||| 2y 26, 2006, states that the affiant is the
applicant’s friend and has known bim since 1981, The affiant stated that he met the applicant at

residence @ the | NG ddss. be slated that the applicant has
been living in Paterson at a different address from 1981 to present. This is inconsistent with the
applicant’s Form 1-687 wiicre he indicated that he lived at the |GG o
October 1981 until September 1985, rather than at a different address since 1981, This affidavit
also lacks detail regarding how the affiant dates his acquaintance with the applicant, and the
nature and frequency of their contact during the requisite period. Therefore, it will be given only
nominal weight.

The applicant proviced a second atfidavit from dated June 1, 2006. This affidavit
states that the applicant 15 the affiant’s friend and they have known each other since 1981. They
met at a wedding ccremony in Paterson, New Jersey. The affiant stated that the applicant has
been living in Paterson at different addresses since that time. He stated that he meets with the
applicant two to three tirnes per week, sometimes in the mosque and sometimes at stores. The
applicant submitted ar: affidavit from | N N S (2tcd May 30, 2006. This affidavit states
that the affiant is the applicant’s friend and has known him since 1981. They met at their
mosque in Paterson. New Jerszy, and from 198 to the present the appiicant has been living in
Paterson, New Jersev at different addresses. The affiant met with the applicant two to three
times per week, sometimes in the mosque and sometimes at stores. The applicant also provided
an affidavit dated June 2. 2000 {rom _ This affidevit states that the affiant is a friend
of the applicant and met him at their mosque in Paterson, New Jersey in 1981. The applicant
also provided an aff cavi. dated April 9, 2002 from ||| | N v 1ich states that the affiant
has been a good friend of the applicant since 1975, they have been living in the same state since
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1985, and they associate in the same organizations and pray in the same mosque. These
affidavits are inconsistent with the applicant’s Form 1-687, where he failed to list any mosques
when asked to list all atfiliations or associations. These inconsistencies cast doubt on the
affiants’ ability to confirm the applicant’s residence in the United States during the requisite
period.

The declaration from ||| | N ccneral sceretary of the Bangladesh Association of
New Jersey, Inc. (BANJ), iadicates that the applicant has been a member of BANJ since 1987.
This declaration is inconsisient with the applicant’s Form [-687, where he failed to indicate that
he was a member of any associarions when asked tc provide this information. In addition, this
declaration fails to conform to regulatory standards for attestations by churches, unions, or other
organizations as stated in & C.F.R. § 2452.2(d)(3){v). Specifically, the declaration does not state
the address where the applicant resided during the membership period, does not establish how
the author knows the applicant, and does not establish the origin of the information being attested
to. Due to these deficiencies, this affidavit will be given only nominal weight in determining
whether the applicant has established that he resided in the United States during the requisite
period.

The affidavits fron: || GcNcNzGNG o Taj Restaurant and from _of Bonfire
Restaurant, Inc. stae that the applicant was employed by the restaurants for periods that are
consistent with the iniorration provided on his Form 1-687 application. These affidavits do not
conform to regilatory standards for letters from employers as stated in
8 C.F.R. § 245a.2(d)(3)(1). Specifically, the affidavits fail to provide the location of the official
company records from which the affidavit information was obtained. Despite this limitation,
these affidavits constitute some evidence that the applicant resided in the United States from
December 1981 to Juiy 1984 and from September 1985 to August 1989.

The affidavit dated February 11, 2006 from states that the applicant is the
affiant’s cousin and has been living in America for about 26 years. The applicant came to
Bangladesh for a fesv weeks in April 1985 and ¢ot married. This affidavit lacks detail regarding
the origins of the aliiant' s knowiedge of the applicent’s residence in the United States and the
nature and frequency oi their contact during the requisite period. The affidavit from |
B s cs tha ihe affiant is a relative and neighbor to the applicant’s wife. The affiant
stated that the applicant’s wife went to meet him in the United States in 1985. This affidavit fails
to specifically state tha: the applicant resided in the United States during the requisite period at
any other time than during 1685. in addition, it lacks detaii regarding the origins of the affiant’s
knowledge of the applicant’s residence in the United States and the nature and frequency of their
contact during the requisiie period. The affidavit from || il states that the applicant’s
wife went to the United Staizs to meet with the applicant in Decemiber 1988. This affidavit fails
to specifically state hat the spphoant cesided in the United States during the requisite period. In
addition, it lacks cetail regarding the origins of the afiiant’s knowiedge of the applicant’s
residence in the United Staies and the nature and frequency of their contact during the requisite
period. As a result of these deficiencies, each affidavit will be given only nominal weight in
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determining whether the apolicant has established that he resided in the United States during the
requisite period.

The affidavit from /M states that the affiant took the applicant to the airport in April 1985
to see him off on his flight to Bangladesh and was vresent at the airport when he returned from
Bangladesh on May 12, 1983. This affidavit fails to confirm that the applicant resided in the
United States during the reguisite period. Rather, it tends to show that the applicant was present
in the United States in April and May 1985.

The applicant provided atfidavits from his father, dated October 29, 2006 and
November 16, 2004, The affidavits fail to state that the applicant resided in the United States
during the requisite period. Therefore, they will be given no weight ir these proceedings.

The affidavit from tie applicant’s wife, | N | I st2tcs that the applicant “returned”
to the United States on May 12, 1985 and the affiant stayed with him there until January 1986.
The applicant failed (o provide detail regarding the region where the applicant resided in the
United States. Despite this limitation, the affidavit constitutes some evidence of the applicant’s
residence in the Unitad States from May 1985 to January 1986.

The inconsistencies n the evidence provided bv the applicant, noted above, are material to his
claim in that they have a direct bearing on his residence in the United States during the requisite
period. As staied previously, doubt cast on any aspect of the applicant’s proof may lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the
application. See Maiter of flo, supra. The addiiional evidence provided by the applicant is
insufficient to overcome the inconsistencies in the record and to meet his evidentiary burden in
these proceedings.

Therefore, based upon the foregoing, the applicant has feiled to establish by a preponderance of
the evidence that he entered the United States before January 1, 1982 and continuously resided in an
unlawful status in the United States for the requisite period as required under both 8 C.F.R.
§ 245a.2(d)(5) and Matter «f E- M--, supra. The applicant is, therefore, ineligible for temporary
resident status undei section 245A of the Act on this basis.

ORDER: The appeal is dismissed. This decision constitutes a final netice of ineligibility.



