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DISCUSSION: The application for temporary resident status pursuant to the terms of the settlement 
agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. S-86-1343-LKK 
(E.D. Cal) January 23, 2004, and Felicily Mary Newman, et al., v. United States Immigration and 
Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004 (CSS/Newman 
Settlement Agreements), was denied by the director, New York, New York, and is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be rejected. 

The director concluded that the applicant failed to demonstrate that he resided continuously in the 
United States throughout the statutory period. In specific, the director asserted that the applicant 
failed to provide consistent evidence relating to his claim of continuous residence in the United States 
from 1980 through November 1984. For example, the applicant stated throughout these proceedings 
that he was present in the United States from 1980 through November 1984, without any absences. 
Yet, the applicant also provided a sworn statement that his children's mother had never been to the 
United States and that she gave birth to his d a u g h t e r  in Nigeria in 1982 and to his son 

in Nigeria in 1984. Therefore. the director denied the application. 

On appeal, the applicant indicated through counsel that he was in Nigeria, not in the United States, at 
the time that his daughter and son were conceived. However, he did not provide 
any explanation as to why throughout the rest of these proceedings he had asserted that his only 
absence from the United States during the statutory period was from NovemberIDecember 1984 
through January 1985. On appeal, the applicant also resubmitted certain documents that he had 
previously subnlitted as well as new evidence. 

An affected party filing from within the United States has 30 days from the date of an adverse 
decision to file an appeal. An appeal received after the 30-day period has tolled will not be accepted. 
The 30-day period for submitting an appeal begins 3 days after the notice of decision is mailed. 
8 C.F.R. $ 245a.20(b)(l). 

The record reflects that thc director issued the notice of decision to the applicant at his address of 
record on April 20, 2006. The appeal in this matter was received on Wednesday, May 24, 2006, 34 
days later.' 

It is also noted that the applicant asserted on the Form 1-687, Application for Status as a Temporary 
Resident, filed on February 1, 1991 and the Affidavit for Determination of Class Membership in 
League of Unilcd Latin Ar~zerican Citizeils v. INS signed under penalty of perjury on January 3 1, 1991 
that he entered the United States without inspection in 1980 and did not depart again until November 
1984. Later in this proceeding, the applicant modified this assertion and indicated that he did not 
depart the United States until December 1984. The Form 1-94, Arrival-Departure Card, in the record 
establishes that the applicant cntered thc United States as a noninlmigrant F-1 student on January 9, 
1985. On the Form 1-687 filed in 1991 and the Form 1-687 filed in 2004, the applicant stated that the 
NovemberIDecember 1984 through January 1985 absence was his only absence from the United 
States between 1980 and May 4, 1988. f-lowever, the copy of the applicant's passport in the record 

1 The appeal was returned to the applicant and re-filed on June 28, 2006. I11 this analysis, the AAO is 
using the original receipt date as the date that the appeal was filed. 
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indicates that on September 22, 198 1, he was in Enugu, Nigeria to obtain his passport. The copy of 
the applicant's vaccination record in the A-file indicates that on September 7, 1982, December 12, 
1983 and December 19, 1984, the applicant received various vaccinations in Benin City, Nigeria. 
Also at the May 31, 2005 CSS/Newman legalization interview, the applicant signed a sworn 
statement in which he attested that the mother of his children had never been to the United States and 
that she gave birth to the applicant's daughter in Nigeria in 1982 and his son in 
Nigeria in 1984. At that interview, the applicant also testified that he was outside the United States 
for approximately two months at the end of 1984lbeginning of 1985. The applicant submitted 
extensive contemporaneous documentation of having resided in the United States after his January 9, 
1985 entry; however, he provided no independent objective evidence of ha\,ins resided in the United 
States prior to that entry which might ovcrcome the discrepancies in the record rcgarding his claim of 
having been in the United States between 1980 and NovemberIDecember 1984 and of having never 
exited the United States during that period. 

The appeal in this matter was filed more than 33 days after the issuance of the notice of decision. Thus, 
the appeal must be rejected as untimely filed. 

Finally, the record indicates that the applicant was arrested and/or charged five times. He was also 
summoned to appear on Septelnber 1 1,200 1. 

On June 16, 1996, the Virginia Beach Police Department arrested the ai)nlicant under the name 
-1 aid  charged him with assault~batter~ of a famii; n~einber under $ 18.2- 
57.2 of the Code of Virginia in case number The Virginia Beach Juvenile and Domestic 
Relations District Court dismissed the charge on motion of the victim after csamination by the court, 
and upon payment of costs by the applicailt. 

On March 14, 1997, the Virginia Beach Police Department charged thc :rpl~licant with failure to 
appear on a misdemeanor charge. The applicant has not submitted the certified court disposition 
which relates to this charge or any other documentation relating to the outcoliic o f  this charge. 

On March 20. 1998, the Norfolk Policc Department arrested the applica~~t a ~ l d  charged him with 
possession of more than 1/2 ounce but less than five pounds of marijuana with thc intent to distribute. 
On December- 2 I ,  1998, t l~c  judge of the Circuit Court of the Cilj of Norlol!, acquitted the applicant 
of this charge in case numbe- 

On November 7, 1998, the Norfolk Police Department arrested the applica~it :!!id charged him with 
failure to appear on a felony charge. On December 8, 1998, on motio!~ 11). the attorney for the 
Commonwealth of Virginia, the judge o F the Circuit Court of the City oi' : ' 1  )~.l'olk entered a nolle 
prosequi2 with regard to this charge in case number- 

A% pmequi  is an order to abandon :i prosecution; to dismiss charges. Black's Law Dictionary 
Seventh Edition (1999) Wcst Publishing Co. The record does not indicate what the underlying felony 
charge was in this matter. 
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On December 22,2001, the Mineola County, New York Police De artment al.si.sted the applicant and 
charged him with driving while intoxicatcd in case number d. The app! i c:int has not submitted 
the court disposition which relates to this charge, nor any other documc~it:ltion relating to the 
outcome of this charge. However, the 1;ederal Bureau of Investigation (l<llI) report in the record 
indicates that at court the applicant was charged with operating a motor vehiclc while one's ability is 
impaired by alcohol under New York Vehicle and Traffic Law (IVY V1.1,) 5 1192.1 and with 
operating a motor vehicle without a license under NY VTL fj 509.1. The applicant was convicted of 
both charges upon a plea of guilty and made to pay a $300 fine and a $100 fine, respectively. The 
applicant was granted a conditional discharge and had his license suspcndcd for 90 days. The 
maximum, possible jail sentence for driving while ability is impaired undcl ; - ',' VTL $ 1192.1 is 15 
days. See NY VTL fj 1193. The maximum sentence for driving without :! a . .lse under NY VTL $ 
509.1 is also 15 days. See NY VTL f j 50':. 11. 

The applicant was also sulllmoned to appear on September 11, 2001 for 1, on his misdemeanor 
appeal relating to charges: of having no city license; of inlproper usc ( tags; of having no 
registration; and of having expired temj;orary tags. The summons w a r ~ ~ ~ c l  tiiat willful failure to 
appear at such trial is a separate offense. The applicant did not sub~nit ~nto  the record any 
documentation relating to the outconie ofthis trial which has case  lumber: - 
There is no indication in the record that tile applicant was asked to submit :::ional documentation 
relating to thebe arrests/cl~arges. 

An alien who has been coilvicted of a fclony or of three or more misden4 ~ r s  committed in the 
United States is ineligible for adjustmcnt to Lawful Perma~lellt Resid~ 1 tatus. 8 C.F.R. $ 
245a.l8(a)(l). A inisdemeanor includes m y  offense which is punishable b. ~risonment of a term 
of one year or less, except that it shall not include offenses for which the 11 i lum sentence is five 
days or less. See 8 C.F.R. fj 245a. l(o). The applicant's two convictions i carried a maximum, 
potential sentence of 15 days. Thus, the record indicates that the applicanf ' 1s been convicted of at 
least two misdemeanors. 

Two misden~eanor convictions do not make the applicant ineligible for ben % ' "  under the LIFE Act. 
See 8 C.F.R. $ 245a.l8(a)(l). This office also notes that the offense of dri\ \ \  hile one's ability is 
impaired and driving without a proper license are not specific intent cril !nd as such are not 
crimes involving moral turpitude. 

The record is not complete in that it docs not include documentation relii . 10 all of the charges 
which have been brought against the appiicant. If the applicant has been , ,ted of an additional 
misdemeanor or of a felony, he is not eligible to adjust under the LIFE i \ c ~  ::nd the appeal would 
need to be dislnissed on that basis as well. 

ORDER: The appeal is rejected as untimely filed. 


