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DISCUSSION: The application for temporary resident status pursuant to the terms of the settlement
agreements reached in Catholic Social Services, Inc., et al.. v. Ridge, et al., CIV. NO. S-86-1343-
LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States Immigration
and Citizenship Services, et al, CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004
(CSS/Newman Settlement Agreements), was denied by the Director, Cincinatti. The decision is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The director denied the application because he found the evidence submitted with the application was
insufficient to establish eligibility for Temporary Resident Status pursuant to the terms of the
CSS/Newman settlement agreements. Specifically, the director noted that the applicant indicated in his
November 16, 2006 with United States Citizenship and Immigration Services (USCIS) that he entered
the United States in 1991, stayed for two to three months and then returned to Senegal

The director erred in misstating the dates of the applicant’s entry and subsequent departures. The AAO
has conducted a de novo review of the entire file and finds that the director’s error was merely clerical.
The record reveals that the applicant testified at his interview that he entered the United States for the
first time in /981 with his father, stayed for two to three months and then returned to Senegal. He
further testified that he did not return to the United States until 7988, staying for only four months and
then returning to Senegal.

The director’s error is harmless because the AAO conducts a de novo review, evaluating the sufficiency
of the evidence in the record according to its probative value and credibility as required by the
regulation at 8 C.F.R. § 245a.2(d)(6). The AAO maintains plenary power to review each appeal on a
de novo basis. 5 U.S.C. § 557(b) (“On appeal from or review of the initial decision, the agency has
all the powers which it would have in making the initial decision except as it may limit the issues on
notice or by rule.”); see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir.
1991). The AAO’s de novo authority has becn long recognized by the federal courts. See, e.g. Dor
v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

Following de novo review the AAO notes that the applicant failed to establish his continuous residence
in the United States for the duration of the requisite period. In response to a Notice of Intent to Den

OID) issued by the director on November 17, 2005, the applicant submitted a letter from i
& in Brooklyn, New York. The letter indicated that the applicant had been treated by him
for various medical reasons since 1988. During his interview with USCIS on November 16, 2006, the
applicant testified that he had lived in Ohio since 1997 and had only been to New York once, following
the issuance of the NOID. The applicant indicated that he visited the doctor at the request of his father.
The doctor handed him a sealed envelope and the applicant did not know ot the contents of the letter.
Accordingly, as noted by the director, the letter is of no evidentiary value.

The applicant has not submitted any additional evidence in support of his claim that he was
physically present or had continuous residence in the United States during the entire requisite period
or that he entered the United States in 1981. Furthermore, he has failed to address the many
inconsistencies in his testimony. It is incumbent upon the applicant to resolve any inconsistencies in
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the record by independent objective evidence. Any attempt to explain or reconcile such
inconsistencies will not suffice unless the applicant submits competent objective evidence pointing
to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any
aspect of the applicant's proof may, of course. lead to a reevaluation of the reliability and sufficiency
of the application. /d. at 591.

Therefore, upon a de novo review of all of the evidence in the record, the AAO agrees with the
director that the evidence submitted by the applicant has not established that he is eligible for the
benefit sought.

Therefore, based upon the foregoing, the applicant has failed to establish by a preponderance of the
evidence that he entered the United States before January 1, 1982 and continuously resided in an
unlawful status in the United States for the requisite period as required under both 8 C.F.R.
§ 245a.2(d)(5) and Matter of E- M--, supra. The applicant is, therefore, ineligible for temporary
resident status under section 245A of the Act on this basis.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



