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DISCUSSION: The application for temporary resident status pursuant to the terms of the
settlement agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO.
S-86-1343-LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States
Immigration and Citizenship Services, et al., CIV. NO. 87-4757-WDK (C.D. Cal) February 17,
2004, (CSS/Newman Settlement Agreements) was denied by the Director, New York, New
York, California, and is now before the Administrative Appeals Office (AAQO) on appeal. The
appeal will be dismissed.

The applicant submitted a Form I-687, Application for Status as a Temporary Resident under
Section 245A of the Immigration and Nationality Act (the Act), and a Form 1-687 Supplement,
CSS/Newman Class Membership Worksheet. The director denied the application, finding that the
applicant had not met his burden of proof and was, therefore, not eligible to adjust to temporary
resident status pursuant to the terms of the CSS/Newman Settlement Agreements. This decision
was based on the director’s determination that the applicant had exceeded the forty-five (45) day
limit for a single absence from the United States during the requisite period.

On appeal, the applicant asserts that the director should have accepted his reply to the Notice of
Intent to Deny regarding the disruption of his continuous residence. The applicant asserts that
his lengthy absence should be excused on humanitarian grounds.

An applicant for temporary resident status must establish entry into the United States before January
1, 1982, and continuous residence in the United States i an unlawful status since such date and
through the date the application is filed. Section 245A(a)(2) of the Act, 8 U.S.C. § 1255a(a)(2).

The applicant must also establish that he or she has been continuously physically present in the
United States since November 6, 1986. Section 245A(a)(3) of the Act, 8 U.S.C. § 1255a(a)(3).
The regulations clarify that the applicant must have been physically present in the United States
from November 6, 1986 until the date of filing the application. 8 C.F.R. § 245a.2(b)(1). An alien
shall not be considered to have failed to maintain continuous physical presence by virtue of brief,
casual and innocent absences. Section 245A(a)(3)(B) of the Act.

“Continuous residence’ is defined in the regulation at 8 C.F.R. § 245a.2(6)(h)(1), as follows:

Continuous residence. An applicant shall be regarded as having resided continuously
in the United States if, at the time of filing the application:

(1) No single absence from the United States has exceeded forty-five (45) days,
and the aggregate of all absences has not exceeded one hundred and eighty
(180) days between January 1, 1982, through the date the application for
temporary resident status is filed, unless the alien can establish that due to
emergent reasons, his or her return to the United States could not be
accomplished within the time period allowed. [Emphasis added.]

Along with his Form I-687 application, the applicant submitted a statement indicating that he
entered the United States on June 12, 1981, departed the United States on May 24, 1987 to see
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“my seriously ailing friend” and returned on July 18, 1987. At the time of his interview on
April 3, 2007, the applicant indicated that he entered the United States in June 1981 through the
Mexican border.

On September 27, 2007, the applicant was advised in writing of the director’s intent to deny the
application. In her notice of intent, the director indicated that, due to the applicant's absence
from the United States from May 24, 1987 to July 12, 1987, he had failed to establish continuous
residence in the United States. The applicant was also advised that he had failed to submit
evidence of his 1981 entry into Mexico.

The applicant, in response, asserted that he entered the United States without inspection in June
1981 and “on an emergency matter I had to leave the United States for Canada on May 24, 1987
to see my seriously ailing friend and after a short visit I returned and reentered the United States
on July 18, 1987 without any Visa and inspection.”

Although emergent reason is not defined in the regulations, Matter of C-, 19 1. & N. Dec. 808
(Comm. 1988) holds that emergent means “coming unexpectedly into being.” In other words,
the reason must be unexpected at the time of departure from the United States and of sufficient
magnitude that it made the applicant’s return to the United States more than inconvenient, but
virtually impossible. However, in the instant case, that was not the situation. The applicant’s
continued stay in Canada would appear to have been a matter of personal choice, not a situation
that was forced upon him by unexpected events. Except for his own statement, the applicant
does not provide any independent, corroborative, contemporaneous evidence to support the
events that occurred while in Canada. Simply going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings.
Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

The applicant’s absence from May 24, 1987 to July 18, 1987, exceeded the 45-day period
allowable for a single absence and interrupted his “continuous residence” in the United States.
Therefore, the applicant has failed to establish that he resided in the United States in a continuous
unlawful status from before January 1, 1982 through the date he attempted to file his application.

An alien applying for adjustment of status has the burden of proving by a preponderance of
evidence that he has continuously resided in an unlawful status in the United States from prior to
January 1, 1982 through the date of filing, is admissible to the United States under the provisions of
section 245A of the Act, 8 U.S.C. § 1255a, and is otherwise eligible for adjustment of status. 8
C.FR. § 245a.2(d)(5). Due to the absence, the applicant did not continuously reside in the United
States for the requisite period. The applicant is, therefore, ineligible for temporary resident status
under section 245A of the Act on this basis.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



